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Abstract: Complying with the abstract rules of competition law
has always been a challenge. The category of ‘restrictions of
competition by object’ is precisely what facilitates compliance.
However, parallel with the strengthening of compliance, much
more complicated restrictions of competition cases have been
dealt with by the competition authorities in the EU. In this con-
text, the need for a precise delineation of the category of re-
strictions of competition by object has increased over the last
ten years. The Hungarian cases have contributed significantly
to the development of the European Court of Justice’s case law
on restrictions of competition by object. In the Hungarian cas-
es referred for a preliminary ruling, the European Court of Jus-
tice has confirmed that the classical categories of restrictions
of competition by object can be extended. However, until now,
case law has not yet provided examples of this extension, only
in cases where the classification of the conduct in question as
restriction by object was not clear, or where it was not possible
to prove sufficient harm to competition.

Keywords: EU competition law, restriction by object, Hungarian
competition law cases

1. INTRODUCTION

According to Article 101(1) of the Treaty on the
Functioning of the European Union (TFEU), all
agreements between undertakings, decisions by
associations of undertakings and concerted prac-
tices which may affect trade between Member
States and which have as their object or effect the
prevention, restriction or distortion of competi-
tion within the internal market are incompatible
with the internal market and are prohibited. The
assessment of a restriction of competition by ob-
ject under this Article has posed one of the most
complex practical challenges to competition law
in recent decades.!

In this study, I present the reasons why restrictions
of competition by object have become the focus of
attention, and how the practice of the Hungarian
Competition Authority (GVH) in this matter has
contributed to the development of European compe-
tition law practice. I will also demonstrate the conse-
quences of the search for a way forward on the issue
of restrictions by object required in Hungary so far.
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2. STRENGTHENING
OF COMPETITION LAW
COMPLIANCE AND ITS
CONSEQUENCES

The fact that restrictions of competition by object
are so much at the forefront of competition law
practice and theory stems, in my view, from the
spread of competition law compliance. Compliance
with abstract competition rules has always been
a challenge. On the one hand, this can clearly be
seen in the development of Hungarian competition
law from 1990 onwards. During the first decade of
this period, the GVH’s restrained fining practice
was a deliberate decision in view of the low level
of competition law awareness in Hungary.? On the
other hand, the compliance challenges posed by
abstract regulation are mitigated by block exemp-
tion regulations and, in essence, by the restriction
of competition by object itself,* which also ensures
predictability and certainty for the persons seeking
compliance. Of course, the tendency on the part
of competition authorities to keep infringements
within the category of competition by object is un-
derstandable,* as in such cases there is no need to
carry out difficult effect-based assessments, which
can often be defended and are therefore less likely
to succeed.® However, the clear emergence of re-
strictions of competition by object over the past
decade may have increased deterrence and thus
compliance, which has obviously also shaped the
behaviour of market players. The prima facie re-
strictions of competition by object based on expe-
riences are the following: horizontal price fixing,®
market sharing” and output restriction.® This also
includes vertical agreements that restrict trade be-
tween Member States, in particular absolute terri-
torial restraints, restrictions on resale and parallel
trade passive sales, including internet resale and,
finally, vertical resale price maintenance.

Parallel with the strengthening of compliance,
competition authorities have started to investi-
gate not only less clear-cut behaviours, but also
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behaviours exerted on markets that operated in
more sophisticated and complex business environ-
ments and are thus characterised by behaviours
that are not easy to assess. The cases examined
in this study include, for example, competition
cases concerning pay-for-delay agreements in
pharmaceutical patent litigation, where the fore-
seeability of their classification as a restriction of
competition by object was highly questionable on
the basis of past competition law practice.” On the
other hand, in light of the above, it is not a coinci-
dence that the question of identifying restrictions
of competition by object arises in complex service
markets such as insurance (see the Hungarian Al-
lianz case!?) or the financial sector (see Hungarian
MIF case!! or the Commission’s CB case!?).

The above difficulties in assessing restrictions
of competition by object have been encountered
not only by the Hungarian authority but also by
the Commission'® and other Member-State com-
petition authorities as well. * There is no doubt,
however, that the Hungarian competition cases
referred for preliminary rulings on this issue have
made a significant contribution to the develop-
ment of European competition law practice. Both
Hungarian cases referred to the European Court of
Justice for a preliminary ruling concerned the in-
surance and financial sectors, which are complex
markets. It is also significant that in these cases
the European Court of Justice answers questions
posed by the national court, which in many cases
makes it difficult to compare the findings of such
judgments with those in which the Court reviews
a decision adopted by EU Commission.”” The na-
ture of the preliminary ruling system highlights
the links between the legal assessment and the le-
gally relevant facts, namely, that (in reversing the
logical order of law enforcement) the legal reason-
ing behind certain legal questions presupposes
certain factual assumptions, without which the
question referred to cannot be answered. Howev-
er, even in such cases, the European Court of Jus-
tice tries to provide theoretical guidelines for the
interpretation of EU law (see the reasoning of the
European Court of Justice on the MIF agreement
falling within the scope of restriction by object by
its very nature'®).
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3. THE HUNGARIAN INSURANCE
CARTEL:ENTERING A NEW ERA?

In its decision of 21 December 2006 in Case No.
Vj-51/2005, the GVH established that Allianz and
Generali had infringed Hungarian competition
law!'” by linking hourly repair fees to the perfor-
mance achieved (undertaken) in the sale of their
insurance policies. According to the decision, this
behaviour was considered a restriction of compe-
tition by object. Although the original case No.
Vj-51/2005 was conducted based on Hungarian
competition law provisions only, the EU Court of
Justice accepted the legal interpretation of the Su-
preme Court of Justice due to the similarity of the
Hungarian and the EU provisions,'® which con-
cerned the assessment of vertical agreements as
restriction of competition by object. The original
decision in Case No. Vj-51/2005 was indeed vague
on this point, referring to the effect of the agree-
ments as a whole," while the GVH considered it a
restriction of competition by object that in return
for the higher hourly charge the access of other
insurers to car dealerships as a distribution chan-
nel was restricted to the benefit of the insurance
companies concerned. The conduct subject to the
proceeding was in fact a vertical restraint of com-
petition, which according to the case-law was not
considered a restriction by object even at the time
of the GVH’s decision.? In this context, it should
be noted that the GVH was not the only competi-
tion authority to classify a vertical agreement with
an effect-based approach as a by object restriction
given its very nature. In the Maxima Lativja case,
the European Court of Justice ruled in relation
to the veto right leading to exclusivity in a Lith-
uanian shopping centre that this vertical agree-
ment could only be assessed with an effect-based
analysis.?! Although not explicitly referred to by
the European Court of Justice, its guidance on the
effect-based analysis in this case is essentially the
same as the criteria for assessing single branding
vertical restriction. In fact, such an assessment
would have been required in the Hungarian insur-
ance cartel case had the European Court of Justice
not used this case to establish the criteria for ex-
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tending the restriction by object category. The Eu-
ropean Court of Justice’s judgment has also always
been surrounded by confusion,?? because what the
Court said, and the context in which it did so, were
not in line with each other. As this case was also
referred to the European Court of Justice for a pre-
liminary ruling, it is relevant here that the margin
of discretion for the European Court of Justice is
determined by the question posed by the nation-
al court, which in this case was solely concerned
with the question of ‘by object’. Therefore, in the
context of the conduct in question the European
Court of Justice does not mention that it is neces-
sary to assess whether it constitutes single brand-
ing that restricts competition by effect. On the
other hand, the European Court of Justice cites a
number of cases (three in total) in which vertical
conduct of this kind may be considered a ‘by ob-
ject’ restriction. First, if there were evidence of a
horizontal market-sharing agreement or concert-
ed practice between the two insurers to be imple-
mented by the vertical agreements in question.?
The second case is where the insurance companies
essentially affirmed the recommended price deci-
sions of the motor vehicle dealers’ association on
hourly rates for vehicle repairs.?* The third case is
where, as a result of the vertical agreements, the
competition on the relevant market is eliminated
or significantly weakened, for which the existence
of alternative sales channels and their impor-
tance, as well as the market power of the compa-
nies concerned, must be taken into account. It is
this third case that gives rise to the most confu-
sion in the judgment. In any event, the third case
is not relevant in the context of the analysis of the
effects of the agreements, but rather in the con-
text of the analysis of the object, and therefore it
contains an error.

On the one hand, this error is a basis for conclud-
ing that the scope of restrictions of competition
by object can be extended.?* On the other hand, it
has been suggested that an extension of the cate-
gories of restriction by object could be possible by
means of an effect-based analysis, which in turn
has called into question the existence of separate
restrictions of competition by effect.? As Advo-
cate General Wahl stated in his Opinion in CB v
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Commission one year after the Allianz case, “It
is clear that the case-law of the Court and of the
General Court, while pointing out the distinction
between the two types of restrictions envisaged
by Article 81(1) EC, could, to a certain extent, be
a source of differing interpretations and even of
confusion. Certain rulings seem to have made
it difficult to draw the necessary distinction be-
tween the examination of the anticompetitive ob-
ject and the analysis of the effects on competition
of agreements between undertakings.”?’

4. EUROPEAN COURT OF JUSTICE
PRACTICE FOLLOWING THE
ALLIANZ CASE: CONSOLIDATION

More than a year after the judgment of the Euro-
pean Court of Justice in the Allianz case, the Court
of Justice made its decision in the Cartes Bancaires
(CB) case,?® which is no longer a preliminary deci-
sion, but a Commission decision under the power of
review. In this decision, the European Court of Jus-
tice appeared to have dispelled the above concerns
raised by the Allianz decision, both on the question
of extending the categories of restriction by object
and on the question of effect-based analysis.

Indeed, the European Court of Justice ruled that
the restriction of competition by object must be in-
terpreted restrictively.? Furthermore, it can be in-
ferred from the judgment of the European Court of
Justice that under the “sufficient degree of harm”
test set out in the Allianz case,* circumstances to
be assessed’! are not relevant to the effect-based
analysis, but to the assessment of whether the
agreement in question, inherently, pursues an
objective by its very nature. (This conclusion was
later also confirmed during the Generics 3* and
MIF cases.*) Since the Court of Justice referred
to the Allianz case in this context during the CB
case, it is worth revisiting the Court’s findings
in the Allianz case in this respect. Accordingly,
there must be a sufficient degree of harm in terms
of competition (highlighted by me)** to establish
a restriction of competition by object without an
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effect-based analysis. In other words, a restrictive
interpretation of restrictions of competition by
object means that it must be possible to show a
prima facie adverse effect on competition.>* Also
in the Allianz case, the European Court of Justice
emphasised that taking into account the economic
and legal context in which the vertical agreements
at issue in the main proceedings form a part — i.e.
the competition in the automobile insurance market
(highlighted by me) — are sufficiently harmful as
to amount to a “restriction of competition by ob-
ject”.’¢ This means that for qualifying a restriction
of competition as ‘by object’ it presupposes that
the conduct in question is placed in the appropri-
ate market context and it is established that, in
light of experience, competition interpreted this
way reveals a sufficient degree of harm.” In this
context, the European Court of Justice empha-
sises in the CB case that the question of defining
the relevant market cannot be confused with the
question of the market context to be considered
when determining whether conduct constitutes a
restriction by object, since it may also take place
on a related market other than the relevant mar-
ket.*® In other words, it appears that the decision
in the CB case corrects the decision in the Allianz
case in that the categories of restriction by object
cannot be extended, and the conducts under in-
vestigation must form part of a market context
in which a substantive restriction of competition
can be established under the classic categories (i.e.
price fixing, market sharing, output restriction).
In other words, circumstances which appeared to
be an effects analysis in the Allianz case are in
fact the appropriate market context for establish-
ing restriction by object (and thus the applicable
standard of proof). (This was later explicitly stat-
ed by the European Court of Justice in the Generics
case.”) The arguments used by the Court in the CB
case to reject the relevance of the BIDS judgment
point to this. In particular, that, unlike the BIDS
case, there was no suggestion in the CB case that
the mechanism to encourage the exit of compet-
itors was intended to bring about an appreciable
change in the structure of the relevant market and
that therefore, these measures show a degree of
harm comparable to that of the BIDS agreement.*’
According to the European Court of Justice, meas-
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ures which oblige issuers to pay money, making
it difficult for new entrants to expand their ac-
quiring activities, fall in line with the Advocate
General’s Opinion, “such a finding falls within the
examination of the effects of those measures on
competition and not of their object.”! It is not a
coincidence that following the reopened CB case*
the General Court upheld the Commission’s deci-
sion related to the effect-based approach, on the
grounds that the additional fee charged to new
entrants reduces the incentive to issue cards or in-
creases the cost of issuing cards, thereby reducing
the competitive pressure on market players.**

Following the decision on the CB case, which
appeared to be a correction to the Allianz case,
the possibility of expanding the categories of
restriction by object seemed to be taken off the
agenda. The European Court of Justice’s judg-
ment of 23 January 2018 in the Hoffmann-La
Roche case - also a preliminary ruling - then
raised the question of the extendibility of the re-
striction by object category again,** despite the
Court’s continued emphasis on the restrictive
interpretation already given to the CB case.* In
this case, the Italian competition authority es-
tablished a market sharing cartel between two
pharmaceutical companies aimed at dissemi-
nating misleading information about the side
effects of using one of these medicines for indi-
cations not covered by the authorisation of the
other medicine, in order to reduce the competi-
tive pressure resulting from this use on the use
of the other medicine. The difficulty in interpret-
ing the European Court of Justice’s judgment in
this case arises from the fact that the reasoning
of the European Court of Justice’s judgment does
not mention market sharing, yet despite its de-
vious appearance, it clearly was.* In contrast to
the Hungarian Allianz and Commission CB cas-
es, this conduct did not concern part of a com-
plex and sophisticated market, but a restriction
of competition by object which was difficult to
identify but could otherwise be captured. In oth-
er words, this case is also an example, like the
CB decision, that there is no extension of the
categories of restriction by object, it must be
possible to identify the classical categories of re-
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striction by object (price fixing, market sharing,
output restriction) in a meaningful dimension of
competition. This is indicated by the fact that in
the present case, the European Court of Justice
confirmed the relevance of the ‘degree of harm’
test introduced in the Allianz case, which in the
CB case led to the need to place the conduct in
question in the appropriate market context (to
capture a meaningful dimension of competition)
in order to identify it as falling within a classical
restriction by object category.*’

This was followed by a European Court of Justice
decision on 30 January 2020 in the context of a
preliminary ruling, also concerning the pharma-
ceutical market. The Generics case is an example
of how a settlement agreement in the context of a
serious dispute before a national court concerning
a manufacturing process patent may be treated as
equivalent to such market-sharing or market-ex-
clusion agreements.*® In this case — unlike the
previous Hoffmann-La Roche case — the Europe-
an Court of Justice thus expressly stated that the
purpose of its analysis was not to extend the cate-
gory of restriction of competition, but to examine
whether the conduct in question fell within the
existing category of restriction by object, which
further confirmed that the path to extending the
category of restriction by object as envisaged in
the Allianz case did not exist. And for the purpos-
es of identification, the “degree of harm” test set
out in the Allianz case was applied in this case as
well,* the aim of which is to place the behaviour in
question in a meaningful competition dimension
(context) and, in light of this, to classify the harm
in one of the classical restrictions by object cate-
gories. What is so interesting about this “degree
of harm” test in the Generics case is that the Court
considered the reference to a pro-competitive ef-
fect as part of the background test to be applied in
the context of the harm test.*® Based on the Ge-
nerics case, these effects must not only be proven,
relevant and specific to the agreement concerned,
but they must also be sufficiently significant.’!
However, the objective pursued by this agreement
before and after this decision is a separate assess-
ment aspect of the degree of harm assessment and
not part of the background analysis.>
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5.ANOTHER HUNGARIAN CASE:
THE NEW AGE OF THE ALLIANZ
CASE DOES EXIST

After such antecedents, the other Hungarian case
was ruled by the European Court of Justice on 2
April 2020, also in the context of a preliminary
ruling and again in relation to a complex mar-
ket. In its judgment in the Hungarian MIF case,
the European Court of Justice maintained that
the category of restriction by object must be in-
terpreted restrictively*® and that the conduct in
question must be placed in a market context in
which, in light of experience, it must be possible
to demonstrate a restriction of competition with
a sufficient degree of harm.>* At the same time,
contrary to what was suggested by previous judg-
ments, the European Court of Justice has made
clear what was already stated in the first Hungari-
an case, namely that “it is likewise apparent from
the wording of Article 101(1)(a) TFEU and, more
specifically, from the words ‘in particular’ that,
as has been stated in paragraph 54 of the present
judgment, the types of agreements mentioned in
Article 101(1) TFEU do not form an exhaustive
list of prohibited collusion, since other types of
agreements may also be classified as restrictions
‘by object’ where such a classification is made in
accordance with the requirements stemming from
the case-law of the Court recalled in paragraphs
33 to 39, 47 and 51 to 55 of the present judgment.
Accordingly, nor can it be ruled out from the out-
set that an agreement such as the MIF Agreement
may be classified as a restriction ‘by object’ in
that it neutralised one aspect of competition be-
tween two card payment systems.” Thus, in the
MIF case, the Court of Justice made it clear that a
practice either succeeds in falling within the re-
striction by object category®® or, in the absence of
this, a category extension analysis must be carried
out, i.e. it must be possible to show that the new
type of behaviour is restriction by object because
it reaches the experiential degree of harm of the
classical type.>” It is therefore no coincidence that
the extension of the restriction by object category
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and the assessment of behaviours that cannot be
clearly identified as restriction by object are the
same test. This was confirmed by the European
Court of Justice in the MIF case.® In the MIF case,
the Court also confirmed what it had previously
ruled in the Generics case, that an effect-based
analysis is not necessary to classify an agreement
as a restriction of competition by object.* In any
event, there must be sufficiently solid and reliable
experience to conclude that the agreement is by
its very nature harmful to the proper function-
ing of competition.®® Based on the above, there is
therefore sufficient experience with the catego-
ries already known as restriction by object.®® And
in the case of non-existent types of market be-
haviour, this experience must be gained from an
examination of whether the conduct in question
is, by its very nature, sufficiently harmful to the
proper functioning of competition.®?

Although the European Court of Justice acknowl-
edged the possibility of extending the restriction
by object category in the MIF case, it remained
based on the usual contextualisation of the spe-
cific conduct in question (namely the market cir-
cumstances and the dimension of competition
that can be captured). In this context, the Court
reviewed the way competition operates in the
card payment market and concluded that there
are three tangible dimensions of competition
in the field of open payment card schemes: the
“inter-system market”, in which card schemes
compete with each other, the “issuer market”, in
which issuing banks compete for a customer base
of cardholders, and finally the “acquirer market”,
in which acquiring banks compete for a custom-
er base of merchants.®®> The GVH has, moreover,
distanced itself from the Commission’s decision
on the Mastercard case® and basically (but not
exclusively) approached the case on a ‘by object’
basis. According to the Court, it is not unlawful
to establish that conduct amounts to a restric-
tion both by object and by effect, however this “in
no way detracts from the obligation incumbent
on that authority [or court], first, to support its
findings for that purpose with the necessary evi-
dence and, second, to specify to what extent that
evidence relates to each type of restriction thus
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found to exist.”®> The Commission’s decision in
2007 concluded that by fixing the MIF, the MSC’s
minimum price setting had the effect of restrict-
ing competition for merchants arising on the side
of issuers. In the Hungarian MIF case, the GVH
found that setting the same indirect merchant
service charge could amount to a restriction by
object. However, the Court did not see in which
of the above three dimensions of competition in
the card payment system the standardisation of a
card payment cost element (MIF) and the simul-
taneous setting of a minimum merchant service
charge (MSC) threshold had been found to have
a sufficient negative effect on competition (i.e.
price fixing, market sharing, output restriction).
Especially since the parties argued that the fixing
of the MIF did not allow the MSC to increase.®’
The fact that this particular by object restriction
was not apparent does not preclude the identifi-
cation of other anti-competitive objectives®® be-
cause the Court did not have sufficient data to do
s0.% In this context, it may be relevant that the
Hungarian MIF case differed from similar cases in
Europe in that the MIF did not take the form of a
decision by the card companies as an association
of undertakings, but rather as an agreement be-
tween the two competing card companies. This is
significant, also in view of the fact that the Court
of Justice upheld the Commission’s conclusion
that the MIF was not a necessary element in the
operation of the card payment system.” In light
of this, the agreement between the two card is-
suers could be interpreted as an unnecessary cost
element in the MIF.

In the Lundbeck case, which followed the MIF
case, the European Court of Justice further con-
firmed the above conclusions in March 2021.
On the one hand, it did not allow the extensi-
bility of the restriction by object category to be
limited by stating that reaching the appropri-
ate degree of harm can only occur in the case
of conduct which has already been sanctioned
by the Commission.”! The Court therefore em-
phasises that “in order for a given agreement
to be characterised as a ‘restriction by object’,
all that matters are the specific characteristics
of that agreement from which must be inferred
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the potential harmfulness of that agreement
for competition, where necessary as a result of
a detailed analysis of that agreement, its ob-
jectives and the economic and legal context of
which it forms part.””> On the other hand, it
has been further confirmed that the “degree of
harm” test required to qualify as a restriction of
competition by object and the effects-based in-
fringement analysis have different content when
the Court of Justice underlined that “an exami-
nation of the ‘counterfactual scenario’, the pur-
pose of which is to make apparent the effects of
a given concerted practice, cannot be required
in order to characterise a concerted practice as a
‘restriction by object’, since an approach to the
contrary would be to deny the clear distinction
between the concepts of ‘restriction by object’
and ‘restriction by effect’ which arises from the
very wording of Article 101(1) TFEU”.3

6. CONCLUSIONS

Over the last decade, as competition law com-
pliance in the field of competition restrictions
has strengthened, competition authorities have
turned to competition law investigations of prac-
tices that are less clear-cut. On the other hand,
they have focused their investigations on prac-
tices in markets with more complex and sophisti-
cated operations, which are not characterised by
prima facie practices. The competition authori-
ties are interested in establishing restriction by
object, but the Court of Justice has consistently
held that this category must be interpreted re-
strictively: “otherwise the Commission would be
exempted from the obligation to prove the actual
effects on the market of agreements which are
in no way established to be, by their very nature,
harmful to the proper functioning of normal
competition.”™ The Court of Justice has there-
fore not been reluctant about the possibility of
extending the category of restrictions of compe-
tition by object and has sought to provide guid-
ance on this, even if the interpretation of these
restrictions has been the subject of much uncer-
tainty over the last ten years, and has been the
victim of some cases.
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Since the European Court of Justice’s judgment in
the Hungarian insurance cartel case, anti-com-
petitive by object is an open category: the com-
petition authority or the court may also declare
market conduct as anti-competitive by object
that is not yet characterised as having an an-
ti-competitive object. In addition, a distinction
must be made between prima facie and non prima
facie restrictions of competition by object.” In
the prima facie category of restrictions of com-
petition by object, there is a sufficiently strong
and substantial body of evidence to show that the
agreements in question can be regarded as gen-
erally and objectively anti-competitive.”® Where
the classification of a conduct as restriction by
object is not clear or is explicitly aimed at rec-
ognising an as yet unknown type of restriction
by object conduct, it must be shown to be suf-
ficiently harmful to competition on the basis of
the case law of the Court of Justice. Both the non
prima facie consideration and the category ex-

Notes
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tension need the same assessment. This does not
require an effect-based analysis, but the ability
to demonstrate the market and economic context
in which the conduct concerned fits, capturing
a substantive dimension of competition whose
sufficient harm can be shown by experience to be
comparable to prima facie restrictions of compe-
tition by object. Case law to date has not provided
any examples of an extension of the category of
classic (known so far) restrictions of competition
by object. The case law to date has either cov-
ered the assessment of by object restrictions that
are difficult to identify (see pay-for-delay agree-
ments in patent disputes) or has covered conduct
whose harm was not apparent once it was placed
in the appropriate economic and market context
(see Hungarian cases). It is highly questionable
whether there are further cases of the category
of restrictions of competition by object, as con-
firmed in principle by the European Court of Jus-
tice in Hungarian cases.
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