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Abstract: The year 2020 will mainly be associated in world his-
tory with the beginning of the COVID-19 pandemic. The shut-
down of the economies of nation states and other measures
taken to prevent the spread of the dangerous contagious dis-
ease of COVID-19 have caused considerable (and not only) eco-
nomic problems for states as well as for individuals. It is there-
fore clear that this situation will also affect public budgets,
both in terms of revenue and expenditure (e.g. the state incurs
higher expenditures to compensate for the adverse effects of
the pandemic on the private sector). The situation will certainly
be a basis for reflection and reassessment of the current tax
system, and it is possible that its impact will contribute (among
other things) to the introduction of new taxes, the essence of
which could be based on the digital economy. The paper deals
with this issue, in which the authors set themselves the goal
of verifying the hypothesis of whether the COVID-19 disease
pandemic will be a stimulus for the introduction of so-called

digital taxes.
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INTRODUCTION

The world is currently facing an enemy causing
far-reaching consequences in all spheres of life.
This enemy is the infectious disease COVID-19,
caused by a coronavirus called SARS-CoV-2.2
Without explaining at this point what this viral
infection is, and how it manifests itself, we must
say that this is a global situation which humanity
has not yet faced in modern history in such a neg-
ative dimension.

The global aspect also emphasises that the World
Health Organization has identified COVID-19 as
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a pandemic.’ The negative health aspects of this
pandemic are the most important, of course, but
this disease has also indirectly and significantly
affected other areas, in particular national econ-
omies, which have taken (and are taking) various
measures to prevent the spread of the dangerous
human infectious disease COVID-19 and mitigate
the consequences caused by it.

Measures have been taken by different countries
at different intervals, as well as in different forms,
from the complete closure of economies to less-in-
tensive measures that have not affected individu-
als on a large scale. The governments of individ-
ual states did not shy away from closing borders
either, which caused problems for open economies
such as the Slovak Republic, whose GDP is largely
made up of exports to other countries.

The lack of funds does not cause problems only on
the part of natural persons or legal persons, but
also on the part of states that lose enormous tax
receipts, which form the revenue part of public
budgets. On the other hand, it is the states that
incur higher costs in dealing with the adverse
consequences of the COVID-19 pandemic.

The situation will certainly provide a basis for re-
flection and reassessment of current tax systems,
while it is possible that its impact will contribute
(among other things) to the introduction of new
taxes, the essence of which could be based on the
digital economy. This paper deals with the men-
tioned issue, in which the authors set themselves
the goal of verifying the hypothesis of whether
the COVID-19 pandemic will be (and whether it
can be) a stimulus for introducing so-called dig-
ital taxes.

To achieve this goal and verify the established
hypothesis, we used several methods of writing
scientific papers, but especially analysis, to assess
the situation caused by COVID-19; this allowed
us to formulate specific conclusions in relation to
the researched issues and to a lesser extent the
method of comparison and description. There-
fore, the very introduction of tax instruments
mentioned in the article can be a unique op-
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portunity to create and introduce new forms of
EU-budget own resources that could be eligible
to meet all the evaluation criteria for such EU-
budget own resources and could be in line with
current EU policies.

We would also like to start by saying that although
the paper was created during the ongoing COV-
ID-19 pandemic, the title of the paper corresponds
to our intention to address possible developments
after it ends, with an emphasis on tax law and its
links with the digital economy.

BRIEFLY ABOUT THE ECONOMIC
CONSEQUENCES OF THE
COVID-19 PANDEMIC

After the partial stabilisation of the health situa-
tion in societyin 2020, states began to address the
socio-economic impacts of the pandemic too, and
the measures that the states had to take. Their
responses to stimulus measures have been adopt-
ed at different intervals and to different extents,
and the economic consequences vary depending
on that.

Even though economic reactions have been rapid
in some cases, the economies of all Member States
will surely face a slump of historical proportions.
According to previous and present forecasts, the
recession should affect the economies of all Mem-
ber States of the European Union (hereinafter also
referred to as the “EU”).

In this sense, the Commission’s statement can be
highlighted: “The EU executive expects the euro-
zone economy to decline by a record 7.75 percent in
2020 and to grow by 6.25 percent in 2021.”* Tt is also
interesting to note that the forecasts for EU eco-
nomic growth are currently 9 percentage points
lower than in the autumn 2019 forecast.®

One of the EU’s initial responses was the commu-
nication from the Commission of 13 March 2020 -
Coordinated economic response to the COVID-19
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outbreak,® which projected a 1% drop in GDP for
2020, without ruling out a more unfavourable
economic development of the pandemic. The cri-
sis caused by the coronavirus is compared to the
economic and financial crisis of 2008 in terms of
its economic consequences.

The next step at the EU level was activating the
so-called general escape clause (hereinafter also
referred to as the “Clause”), as part of the commu-
nication from the Commission on the activation
of the general escape clause of the Stability and
Growth Pact of 20 March 2020.” A clause within
the meaning of the relevant provisions of Council
Regulation (EC) No 1466/97,% Council Regulation
(EC) No 1467/97° facilitates the possibility of coor-
dinating the budgetary policies of the EU Member
States in times of rapid economic downturn.

In addition to the aforementioned transnational
response, the Council for Budget Responsibility
of the Slovak Republic (hereinafter “CBR”) pre-
pared a paper in 2020 entitled “Quantification of
measures to mitigate the effects of the spread of the
infectious disease COVID-19”, which captures the
impact of the COVID-19 pandemic on the Slovak
economy. This document will be continuously up-
dated with new information available on econom-
ic development as well as administrative data and
the costs associated with pandemic developments,
the amount of which will depend on government
measures.

The CBR estimates that in the Slovak Republic,
the economy will decline by 10.3% in 2020.1° The
decline is not definitive and depends directly on
the development of the epidemiological situation
in the Slovak Republic and on the development in
the countries that are important trading partners.
In view of this, the CBR cannot currently forecast
further economic development accurately.

It should be added that despite the fact the situ-
ation was quite stable upon processing the CBR
material, at the time of writing this paper the ep-
idemiological situation in the Slovak Republic is
deteriorating significantly and other restrictive
measures have been taken, which will affect our
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economy. In addition, further restrictive measures
can be expected.

One directly related issue is the impact of the
pandemic on tax revenues in 2020, which by
their nature represent the most significant rev-
enue of the state budget. The current negative
development can therefore be demonstrated by
the following example. Act no. 468/2019 Coll. on
the state budget for 2020 as amended by Section
1(1) in the first sentence with effect from 5 Au-
gust 2020 stipulates that: “The total revenues of
the state budget for 2020 shall be budgeted at EUR
14,366,446,802”. Annex no. 1 to said Act with
effect from 5 August 2020 specifies the estimat-
ed tax revenues that total EUR 11,546,644,000,
which in percentage terms represents 80.37% of
the total expected revenues. The severity of the
overall situation is illustrated by the fact that
when budgeting revenues before the amendment
to the law in question took effect (i.e. from the
period before 5 August 2020), much higher tax
revenues were assumed. Pursuant to the previ-
ous regulation, the provision of Section 1(1) of
the first sentence of Act no. 468/2019 Coll. on the
state budget for 2020 stipulated: “The total reve-
nues of the state budget for 2020 shall be budgeted
at EUR 15,792,695,566”, and thus the revenues
for 2020 were budgeted or expected at a higher
amount, namely EUR 1,426,248,764 more. Ac-
cording to Annex no. 1 effective until the adopt-
ed amendment to the law, tax revenues of EUR
12,817,470,000 were assumed from this, and thus
the revenue from tax revenues for 2020 was orig-
inally to be EUR 1,270,826,000 higher.

According to the CBR estimate, the negative im-
pact of the COVID-19 pandemic on taxes and lev-
iesin 2020 is estimated at EUR 3,511 million."! The
largest shortfalls will particularly be in the area of
income-related tax revenues, namely personal in-
come tax and corporate income tax, but also VAT
as an indirect general excise duty.

It is therefore natural that individual states, in-
cluding the Slovak Republic, will be forced to seek
certain conceptual solutions. It should be pointed
out in this context that EU leaders agreed on 21 July
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2020 on the so-called comprehensive package of up
to EUR 1,824.3 billion. This package includes both
a multiannual financial framework (also known
as the “MFF”) and an EU Next Generation instru-
ment.'? However, in this article we will focus on the
potential tax revenues that are related to and asso-
ciated with the digital economy, without going into
a more detailed discussion of the EU’s comprehen-
sive package, its assumptions and conclusions.

POTENTIAL COMPENSATORY
TAXINSTRUMENTS IN THE
CONTEXT OF THE DIGITAL
ECONOMY

All the countries concerned will have to deal with
the consequences of the COVID-19 pandemic, in
particular with regard to public revenue short-
falls. There are several possible solutions, which
we will explain briefly. Despite the fact that states
have different compensatory instruments availa-
ble in different areas (e.g. compensatory measures
in the social field, in the economic field, etc.), in
this article we will limit ourselves to potential tax
instruments only.

Through their normative activities, states influ-
ence individual elements of tax law relations,!3
but at the same time they are also entitled to in-
troduce new taxes and fees.!* This right gives the
possibility for states to react promptly to the situ-
ation and to take appropriate measures in the field
of tax law.

It is the Industrial Revolution 4.0 (or even the Dig-
ital Revolution) that represents a relatively new
process in our lives and at the same time provides
opportunities from the point of view of states to
compensate for the adverse effects of the COV-
ID-19 pandemic. Within the legal system, the dig-
ital revolution has also affected tax law and has
brought, brings and will bring many changes in
the future due to a new and innovative view of life,
work and mutual communication.
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It is true that technological progress may, in some
respects, signify a threat to the state, but on the
other hand it is also a challenge and an opportu-
nity to seek and find new ways to secure higher
public budget revenues. In our view, technological
progress in the post-COVID-19 period represents
a challenge and an opportunity to compensate for
the public revenue shortfalls we mentioned in the
previous text.

However, several questions arise in this context.
Is it more appropriate to introduce new taxes or
maintain existing tax instruments that would be
subject to the reform process? Should these be
unilateral models, models within the EU, or inter-
national models of taxation for the digital econ-
omy beyond the borders of the EU? There is no
doubt that these are very difficult and complicat-
ed issues, and we are aware that it is necessary to
initiate and carry out professional and scientific
consultations on these issues across society.

In our view, these are the key areas that could be
identified in the context of taxation for the digital
economy (and which should be given more atten-
tion by tax law science), namely:

- taxation of digital services,!

- taxation of the shared economy'® and

- taxation of virtual currencies."”

From these areas, the taxation of digital services
is an increasingly discussed issue at the nation-
al level, but also at the European level, yet so far
states have not found a consensus for it, which we
discuss in the next part of this paper with an em-
phasis on the general theoretical background of
the issue.

DIGITAL TAX - CONCEPT,
SUBSTANCE AND SPECIFIC
TYPES

One of the basic tasks and goals of the science
of tax law is also the elaboration of the relevant
terminology (and its constant updating), which is
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used in tax law and is associated with tax law is-
sues, or which is used by the professional as well
as by the lay public. The digital economy also in-
troduces new terms, which are often used in var-
ious senses. There may be fundamental reserva-
tions about this incorrect ambiguous perception
of concepts. We therefore consider it a necessary
and current task of the science of tax law to pay
due attention to the concept of digital tax.

In this part we will focus on the concept of digital
tax and on identifying its position in the theory
of tax law. The digital tax as such is intrinsically
linked to the taxation of the digital economy, and
therefore its definition and inclusion will also be
important for a proper understanding of the ex-
amination of problematic aspects of taxation re-
garding the above-mentioned phenomena in the
digital economy.

To consolidate the content of the digital tax con-
cept properly, it is necessary to define the concept
of tax, which will be the starting point for the term
digital tax. According to the definition of Prof. V.
Babcdk,'® tax can be described as “(..) a non-re-
fundable monetary payment, which is imposed by a
law or on the basis of a law to cover state or other
public needs, usually at a predetermined amount and
due date.” The authors want to emphasise that
there are several variations on the definition of
this concept in question, with none of them claim-
ing to be absolutely and irrefutably complete.

The quoted definition of the concept of tax creates
a certain basis and boundaries for the conceptual
definition of digital tax, while respecting the pe-
culiarities associated with it. The digital tax rep-
resents a kind of scientific concept, or construct,
which, not only for the purposes of this article,
constitutes a sub-category of tax itself. We see the
need for a conceptual definition of digital tax espe-
cially in connection with the massive increase in
the reach and importance of the digital economy
in relation to traditional business models.

The term digital tax is a collective label for one’s
own tax liability as an intrinsic component of the
content of a tax-legal relationship, the subject of
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which covers digital phenomena (including digi-
tal services, shared economy, virtual currency, or
other phenomena).

From the mentioned research it is possible to de-
rive certain defining features of the digital tax,
which can be determined as follows:

- it is one’s own tax liability (obligatory,
non-equivalent, non-refundable, non-purpose
and, in principle, a regularly recurring pay-
ment), and

- the objects of the tax are phenomena with a
digital nature.

In view of the above, the digital tax can therefore
be defined as a monetary payment of a non-re-
fundable nature, which will be imposed on taxable
objects of a digital nature by a law or on the basis
of a law to cover state or other public needs, usual-
ly at a predetermined amount and due date.

We believe it is necessary to contribute to the pre-
cision and correct identification of taxable objects
(content, teleological determination, etc.) via the
members of the scientific community, and it is
necessary to discuss this issue at this level, which
could lead, last but not least, to improving the rel-
evant tax as well as non-tax legislation and elim-
inating various interpretation and legal applica-
tion problems.

The need to clarify the term digital tax can also be
demonstrated using the following example, when,
in our opinion, this term was used incorrectly and
its content was narrowed. The term digital tax is
used mainly (almost exclusively) in the media in
connection with the taxation of digital services, and
the digital tax is presented to the public with such
limitations, which in our opinion is not correct.

For example, in the Czech Republic the term dig-
ital tax was used incorrectly at least in the media
and demonstrably also by authorised persons —
employees of the Ministry of Finance of the Czech
Republic and by professional persons. Evidence
of this incorrect practice is the digital tax desig-
nation used in the presentation of the legislative
process for a legal act with the following exact
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wording: the Digital Services Tax Act (which, as
the name suggests, should regulate the taxation
of digital services only).2’ However, digital tax, as
derived from its definition, is a broader concept
and includes or it applies to a wider range of tax-
able objects, and thus not only to digital services
that the Czech legislator wants to tax.

In the remaining part of the article, we will limit
our interpretation to the tax on digital services and
at the same time we look at the current state of EU
and Slovak legislation, while not forgetting other
potential directions of initiatives in this area.

TAX ON DIGITAL SERVICES -
CONCEPT, CURRENT STATE OF
UNION LEGISLATION, SLOVAK
LEGISLATION AND OTHER
POTENTIAL DIRECTIONS

The tax instrument with probably the greatest po-
tential to secure the revenue side of national budg-
ets is the Digital Services Tax (DST). This should
be a response to new business models that do not
require a real, physical presence, but their exist-
ence depends on the so-called digital presence.

With regard to digital services, these can be char-
acterised as follows: “(..) ‘digital services’ means
services which are delivered over the internet or an
electronic network and the nature of which renders
their supply essentially automated and involving
minimal human intervention, and impossible to en-
sure in the absence of information technology (...)”.*
This is the definition of digital services within the
meaning of the Proposal for a Council Directive
(EU) laying down rules relating to the corporate
taxation of a significant digital presence {SWD
(2018) 81 final} - {SWD (2018) 82 final} of 21 March
2018 (hereinafter also referred to as the “DST Pro-
posal”), which also contains a demonstrative cal-
culation of the services that can be subsumed un-
der digital services. For example, the provision of
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digitised products in general, including software
and its modifications or innovations, services en-
suring or supporting the presence of businesses or
individuals on the electronic network, site, servic-
es automatically generated by a computer via the
internet or electronic network in response to spe-
cific data entered by the customer, etc.).

Another issue related to the conceptual definition
of a tax on digital services is its potential classifi-
cation within the tax system, in particular regard-
ing its possible classification in terms of the meth-
od of direct taxation and indirect taxation. This is
one of the historically oldest classification criteria,
for which the answers to questions (important for
their classification) regarding the transfer of the
tax burden, the tax collection technique and the
method of tax imposition are decisive.

At present, it is not possible to clearly answer the
question raised, and the DST classification will
also depend on the determination of tax technol-
ogy within the framework of supranational legal
regulations, or the legal regulations of the specific
state in the relevant tax laws governing the taxa-
tion of digital services.

The current legislation, including tax legislation
in the Slovak Republic, does not reflect all the new
phenomena of the digital economy (with some ex-
ceptions, such as taxation of income associated
with the implementation of relationships within
virtual currencies,?* or taxation of the so-called
shared economy,? however, the completeness of
the legal regulation of these areas is, in our opin-
ion, insufficient in the Slovak Republic and it could
be evaluated in a separate article). Digital services
are no exception. The current legislation requires
areassessment of the basic principles of taxation?*
and a necessary and logical consideration of the
fact that taxation should take place where value
and profit are actually generated.

With regard to the taxation of digital services, re-
cent initiatives are taking place at the level of the
Organisation for Economic Co-operation and De-
velopment, at EU and national level, although it
is true that COVID-19 and its consequences have
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paralysed the work of all these actors on this issue.

The EU’s initiatives in the field of digital economy
taxation have so far made no major changes since
the beginning of discussions in September 2017
held in Tallinn, organised by the Council in co-
operation with the Commission (subsequently, in
December of the same year, the Council approved
its contribution to international discussion). It is
important to note that the related legislative pro-
posals of March 2018 have not been met with un-
derstanding by all Member States within the EU
and have not yet been adopted.

In principle, however, it remains the case that

states or selected international organisations are

considering three options for addressing the issue
of taxation of digital services, namely in the fol-
lowing wording and scope:

1) maintaining the status quo, which would mean
keeping digital services out of the scope of tax
regulation and outside the burden of such digi-
tal services with one’s own tax liability, or

2) taxation of digital services to a limited extent,
i.e. taxing only selected digital services (e.g.
digital advertising), or

3) taxation of digital services in general without
reducing the tax burden to selected digital ser-
vices only.?

Although the conceptual solution has proved im-
possible in the past, the existence of the COV-
ID-19 pandemic will, in our view, be a factor that
will speed up thinking about digital services tax-
ation. This will lead to a potential consensus at
transnational level, after the worst and most seri-
ous consequences of the COVID-19 pandemic, and
precisely in connection with the fastest possible
restoration of the economic performance of states
and ensuring the highest possible tax revenues.
The transnational level of regulation in this area
is particularly appropriate because unilateral solu-
tions pose a risk in terms of very possibly creating
barriers to trade in the European single market.

As for the situation in the Slovak Republic, we
already stated earlier that Slovak tax legislation
reflects the minimum, or does not reflect compre-
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hensively on the phenomena of the digital econo-
my. In the case of digital services, there is no leg-
islation on their taxation.

In this context, according to the information avail-
able the Ministry of Finance of the Slovak Repub-
lic is not currently considering the introduction
of a national tax on digital services or any other
similar tax that would burden revenues related to
selected digital services.

In our opinion, the position of the Slovak Republic
is characterised by the fact that it does not reflect
current trends and does not take into account the
rebirth of the economic activity of the modern dig-
ital age. In general, this issue can be approached
jointly with other EU Member States in the frame-
work of uniform legislation applicable at EU level
(as national taxes on digital services can indeed
create some disparities within the European single
market). If this is not the case, then case law of the
Court of Justice of the EU may also be helpful in re-
solving the issue at the unilateral level, which may,
through its decision-making activities, contribute
to a possible future unilateral solution from the
Slovak legislator and its consistency with EU law.

However, it should be emphasised for the time
being (during the COVID-19 pandemic) that this
issue cannot be expected to be a priority. For this
reason too we have identified this tool as having
potential only in the post-COVID-19 period, when
countries are most likely to return to the digital
economy to increase and restore public revenues
to levels from before the pandemic period, and not
to burden traditional forms of business and eco-
nomic activity.

CONCLUSION

The digital economy introduces phenomena that
inevitably involve a number of issues, including
legal ones. Tax law science also occupies an irre-
placeable place in this regard, as we pointed out
above, and it must contribute to clarifying the
used terminology, but also highlight the short-
comings of the legislation.
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For this reason, in this paper we have tried to
clarify the frequent concept of digital tax and
highlight the recent legislative initiatives of the
EU and the Slovak Republic in this area, aiming
to verify the hypothesis of whether the COVID-19
pandemic will be a stimulus for introducing so-
called digital taxes.

As for the conclusion on the hypothesis, this can-
not be answered objectively in the current situa-
tion because it is not possible to predict the future
with any accuracy and certainty, not only in the
EU but also worldwide. However, we believe this is
an issue that states will not address until after the
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COVID-19 period, when it will not be necessary to
address other more serious and urgent problems
related to the maintenance of economic and social
standards.

In this respect, the current legislation (in most
countries) is already obsolete and does not reflect
phenomena such as expanding digital services,
where the physical presence of the entrepreneur
in a given state is not necessary to perform its
business activities in the given state. In our opin-
ion, however, unilateral rules are not the solution
and a conceptual approach at least at Union level
is desirable.
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