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Abstract: The COVID-19 pandemic required a number of emer-

gency measures in the Czech Republic, which included crisis 

measures of the Czech government. These measures have often 

significantly affected a number of constitutionally guaranteed 

rights and freedoms of individuals and legal entities, who did 

not always agree with the government measures, especially 

with their content, scope and duration. The article therefore 

deals with the basic question of whether these persons (af-

fected by the government crisis measures) can or could defend 

themselves directly against these measures, and if so, by what 

legal means and under what conditions? The author also ad-

dresses the question of what the legal form of these govern-

ment crisis measures is. Determining the legal form of a certain 

activity is the primary precondition for us to be able to correctly 

determine the appropriate means of defence. Unfortunately, 

the law does not regulate this subject matter. It is therefore 

necessary to rely primarily on the findings of legal science and 

relevant case law (especially of the Constitutional Court of the 

Czech Republic and the Supreme Administrative Court).

Keywords: state of emergency, pandemic, government, crisis 

measures, judicial review

1. INTRODUCTION

The ongoing coronavirus SARS-CoV-2 pandemic 
has significantly changed the Czech Republic and 
the whole world in the last two years. The pandemic 
markedly affected both the course of the state and 
the daily lives of all its inhabitants. Perhaps all areas 
of life in society and in the state were significantly 
affected – health care, education, economy, travel, 
culture, etc. Even for ​​Czech law, the judiciary and 
public administration, resolving the pandemic was 
and still is a huge challenge. Resolving situations 
as serious and extensive as the COVID-19 pandem-
ic is envisaged primarily by the Constitutional Act 
on the Security of the Czech Republic.1 Depending 
on the intensity, territorial scope and nature of the 
situation, this law makes it possible to declare a 
state of emergency, a state of threat to the State, 
or a state of war (see Article 2).2 It was the state of 
emergency that was declared several times in the 
Czech Republic3 in response to the pandemic, as 
a pandemic represented, in the sense of Article 5 
of this Constitutional Act “another danger which 
endangers lives and health to a considerable extent.”
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A state of emergency can be declared by the gov-
ernment of the Czech Republic for a maximum of 30 
days. Reasons must always be given and the terri-
tory for which it is declared must be defined (in all 
cases related to the pandemic, it was the whole of 
the Czech Republic). At the same time as declaring 
a state of emergency, the government must define 
which rights and to what extent they are restricted, 
what the obligations are and to what extent they are 
imposed. The specific rights that can be restricted 
by the government (and the obligations imposed) 
are further regulated by another key law, name-
ly the Crisis Management Act.4 The government 
may restrict freedom of movement and residence, 
the right to do business, the right to assemble, and 
many others.5 The government used this power, 
and in the form of “government crisis measures” 
really limited a number of rights and freedoms 
(for example, schools or shops and services were 
closed, leaving homes was restricted, travel within 
the Czech Republic and abroad was limited, etc.).

It is clear that a pandemic is an exceptional situa-
tion that requires emergency measures. The goal 
of various interventions and restrictions by the 
state was primarily to protect the lives and health 
of the population. On the other hand, the gov-
ernment crisis measures have often significantly 
affected a number of constitutionally guaran-
teed rights and freedoms of individuals and legal 
entities, who did not always agree with the gov-
ernment measures, especially with their content, 
scope and duration. The basic issue that this arti-
cle will focus on is therefore whether these natu-
ral and legal persons (affected by the government 
crisis measures) can, or could, defend themselves 
against these measures directly, and if so, by what 
legal means and under what conditions? Anoth-
er related research question will be what the legal 
form of the government crisis measures is? Deter-
mining the legal form of a certain activity is the 
primary precondition for us to be able to correct-
ly determine the appropriate means of defence. 
The primary precondition for issuing government 
crisis measures is, of course, declaring a state of 
emergency. Therefore, this act will also be ana-
lysed in terms of its form and the possibilities of 
defending against it.

From the point of view of a comprehensive con-
cept, it should be noted that the government and 
the government crisis measures were not the only 
significant means that contributed to resolving 
the pandemic in the Czech Republic. Another im-
portant factor, of course, was the Parliament of 
the Czech Republic, which responded to the situa-
tion in the form of laws or their amendments. The 
Ministry of Health of the Czech Republic and the 
so-called extraordinary measures issued by it un-
der the Public Health Protection Act6 also played 
a significant part in this process. However, given 
the scope of this article, the author will not focus 
more on these aspects of pandemic resolution in 
the Czech Republic.7

2. DECLARATION OF A STATE 

OF EMERGENCY BY THE 

GOVERNMENT AND THE 

POSSIBILITIES FOR REVISING 

THIS ACT

As mentioned above, crisis measures that restrict 
the rights and freedoms of citizens can only be 
issued by the government if a so-called state of 
emergency is properly declared. The government 
of the Czech Republic has the power to declare a 
state of emergency (Article 5 of the Constitution-
al Act on the Security of the Czech Republic). The 
government declares it in the form of a government 
resolution declaring a state of emergency. The dec-
laration of a state of emergency is connected to 
the power of the government to restrict the rights 
and freedoms of citizens or to impose obligations 
on citizens. We should therefore note the relative-
ly strong position of the government in this respect. 
However, the Constitutional Act on the Security of 
the Czech Republic seeks to limit this power and 
at the same time subject it to control by legislative 
power (i.e. by the Assembly of Deputies). The dec-
laration of a state of emergency must be immedi-
ately notified by the government to the Assembly 
of Deputies, which can cancel the state of emer-
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gency. The government can only declare a state of 
emergency for 30 days. The government can ex-
tend the state of emergency beyond 30 days only 
with the consent of the Assembly of Deputies. The 
law thus provides certain parliamentary control 
over the government’s powers, but it should be 
pointed out that the government is usually sup-
ported by the Assembly of Deputies (it has a deci-
sion-making majority there).

The declaration of a state of emergency is a ba-
sic precondition for the government to restrict 
the rights and freedoms of citizens or to impose 
obligations on them. The practice of the Czech 
government in this respect was that it always de-
clared a state of emergency in a separate act, and 
the restriction of rights and freedoms was then 
the subject of the subsequent crisis measures of 
the government. Although the government was 
originally expected to do everything in one act, 
the Constitutional Court did not find such a gov-
ernment action unconstitutional. In this part of 
the article, we will therefore focus only on the le-
gal form of the act declaring a state of emergen-
cy and the possibility of any subsequent defence 
against this act. The following part of the article 
will be devoted to an analysis of the follow-up cri-
sis measures of the government.

If we want to analyse what defence options (espe-
cially judicial) can be used in relation to the declara-
tion of a state of emergency by the government, it is 
first necessary to determine the legal form of this act.

There is no doubt that declaring a state of emer-
gency cannot be considered one of the ways to re-
alise public administration. In a situation where 
it declares a state of emergency, the government 
cannot be considered an administrative body in 
the sense of the Administrative Procedure Code 
(Article 1). The government declares a state of 
emergency on the basis of a constitutional law, 
and does so within the framework of its execu-
tive function, which is not administrative in na-
ture, but constitutional.8 The decision on a state 
of emergency is not primarily aimed at individu-
al natural or legal persons, as the mere declara-
tion of this state is not a binding act for them that 

would impose, change or cancel their rights and 
obligations.9 Only the specific crisis measures of 
the government, issued based on the decision to 
declare a state of emergency, contain enforceable 
rules of conduct. Therefore, there is no need for 
any further development of the considerations 
that this act of government could be an adminis-
trative decision, a measure of a general nature or 
another act under the Administrative Procedure 
Code.10 For these reasons, it is not even possible to 
consider the option for reviewing this act of govern-
ment within the administrative judiciary.

The government’s decision on a state of emergen-
cy cannot be considered another legal regulation 
within the meaning of Article 87 para. 1 lit. b) of 
the Constitution of the Czech Republic and Arti-
cle 64 para. 2 of the Constitutional Court Act.11 
Any acts that are not legal regulations in terms of 
form (title, procedure), content (do not contain le-
gal norms) or function (do not regulate behaviour) 
cannot be considered legal acts.12 The declaration 
of a state of emergency is an ad hoc specific act 
(decision) – it concerns an individual case of an 
emergency situation and does not contain any re-
peatable rule of conduct. The government’s deci-
sion to declare a state of emergency also has no 
legal normative content, as a result of which it 
does not fulfil the function of a legal regulation.13 
It therefore follows that this government act can-
not be reviewed by the Constitutional Court in the 
context of proceedings for repealing laws and oth-
er legal regulations pursuant to the Constitution-
al Court Act. V. Sládeček is critical of this view, 
pointing out that the decision to declare a state of 
emergency “activates” the application of certain 
laws and also has direct legal effects on the status 
of natural and legal persons.14

Legal doctrine and case law therefore agree that 
a government decision to declare a state of emer-
gency is a specific act applying a constitutional law.15 
It is a constitutional “act of governance” issued in 
situations where lives and health are at significant 
risk. It cannot therefore be reviewed within the 
administrative judiciary and is not subject to con-
trol by the Constitutional Court.16 In other words, 
the declaration of a state of emergency by the gov-
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ernment is not subject to judicial review. This act 
of government is “reviewable” only by a democrati-
cally elected political (“non-judicial”) body, which is 
the Assembly of Deputies. This represents both po-
litical and legal control. The Assembly of Deputies 
may cancel the government’s decision to declare a 
state of emergency (Article 5 of the Constitutional 
Act on the Security of the Czech Republic). Doc-
trine and case law find this exclusion of a judicial 
review constitutionally comfortable.17 Neither the 
Constitution of the Czech Republic nor the Consti-
tutional Act on the Security of the Czech Republic 
provide for a judicial review in this case either.

In one of its judgments, however, the Czech Con-
stitutional Court took its reasoning further, and 
admitted the possibility of a judicial review (by the 
Constitutional Court) in exceptional circumstanc-
es. The Constitutional Court stated: “The absence 
of a judicial review of the declaration of a state of 
emergency is not absolute and it is possible to imag-
ine the circumstances in which the Constitutional 
Court itself could (and should) review, especially on 
the basis of a political minority proposal, whether the 
state of emergency was correctly declared, whether it 
had the intended constitutional effects, and subse-
quently decide on the legality or constitutionality of 
subsequent implementing acts. (…) The act of declar-
ing a state of emergency could be cancelled by the 
Constitutional Court if it were in conflict with the ba-
sic principles of a democratic state governed by the 
rule of law and if it meant a change in the essentials 
of a democratic state governed by the rule of law.”18 
However, it was a one-off statement that the Con-
stitutional Court did not repeat in other decisions.
	

3. GOVERNMENT CRISIS 

MEASURES ADOPTED IN A 

STATE OF EMERGENCY AND THE 

POSSIBILITIES FOR REVIEW

If a state of emergency is declared, the government 
has the power to order restrictions on the exercise 
of certain rights and freedoms (freedom of move-

ment and residence, freedom of assembly, a right 
to do business, and others). It does so in the form 
of so-called government crisis measures, which are 
adopted based on the Crisis Management Act (Ar-
ticles 5 and 6). It is through these government 
measures that there is significant interference 
with the rights and freedoms of natural and legal 
persons. For example, the closure of schools in-
terferes with the right to education, the closure of 
shops and services interferes with the right to do 
business and conduct economic activity, and the 
ban on leaving the Czech Republic restricts free-
dom of movement.

The question is therefore whether the persons 
affected by such government measures can de-
fend themselves against the measures and their 
effects, and by what means. However, answering 
this question is subject first to determining the 
legal nature of the government’s crisis measures, 
and it can be stated in advance that this is a very 
complicated issue.

Unfortunately, the legal form of the crisis measures 
cannot be deduced from the relevant legislation. The 
Constitutional Act on the Security of the Czech 
Republic and the Crisis Management Act do not 
stipulate in what form the government should 
adopt the crisis measures.19 Judicial practice has 
therefore tried to define their nature. In a series 
of plenary decisions, the Constitutional Court con-
cluded that a government crisis measure is not a 
measure of a general nature within the meaning of 
the Administrative Procedure Code (Article 171).20

A measure of a general nature is regulated in the 
Administrative Procedure Code (Article 171 et 
seq.), which stipulates that a measure of a general 
nature is neither a decision nor legislation (a neg-
ative legal definition). Its basic features are the 
specificity of the subject of the regulation and the 
generality of the addressees. From a formal point of 
view, government crisis measures cannot be con-
sidered measures of a general nature because the 
law does not explicitly label them as such. There-
fore, it remains to be assessed whether they are 
measures of a general nature from a material point 
of view. However, even from the material point of 
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view, according to the Constitutional Court these 
are not measures of a general nature as the crisis 
measures have a relatively general subject of reg-
ulation in terms of territory and matter.21 There is 
therefore no feature or specificity that is a typical 
feature of a measure of a general nature.22 Thus, 
government crisis measures are not measures of 
a general nature according to the Administrative 
Procedure Code (neither from a formal nor from a 
material point of view). 

There is relative agreement on this negative defi-
nition. However, in relation to the possibilities for 
reviewing government crisis measures, this means 
they cannot be reviewed in proceedings to annul mea-
sures of a general nature within the administrative ju-
diciary (Article 101a et seq. of the Code of Adminis-
trative Justice). The Code of Administrative Justice 
provides a very wide locus standi to bring an action 
before the court, as it provides that an application 
to annul a measure of a general nature may be filed 
by a person who claims that their rights have been 
curtailed by a measure of a general nature issued 
by an administrative body. Unfortunately, in view 
of the above conclusions, the natural or legal per-
sons affected by a crisis measure of the Czech gov-
ernment cannot use this procedure.

However, the positive definition of government 
crisis measures is much more problematic. It is 
therefore very difficult to determine which kind 
of legal act is a crisis measure. In assessing their 
form, it is necessary to evaluate each measure of the 
government separately, according to its content and 
the features it exhibits. This is a basic rule of ap-
proach to solving this problem. It was on this basis 
that the Constitutional Court concluded that the 
government’s crisis measures may, according to their 
content, have the legal form of:
	- sui generis legislation (for example, judgment of 
the Constitutional Court of 5 May 2020, file no. 
Pl. ÚS 10/20; or judgment of the Constitutional 
Court of 11 May 2021, file no. Pl. ÚS 23/21),23

	- an individual administrative act – a decision 
(judgment of the Constitutional Court of 12 
May 2020, file no. Pl. ÚS 11/20), or

	- an internal act (judgment of the Constitutional 
Court of 26 January 2021, file no. Pl. ÚS 113/20).

Probably most of the government crisis measures 
have been classified as sui generis legislation.24 These 
were cases where the government crisis measures 
applied to the whole territory of the Czech Re-
public and at the same time covered an unlimit-
ed number of entities (persons). Typical examples 
included the government crisis measure that pro-
hibited Czech citizens from traveling abroad, or 
the government crisis measure that closed schools 
and switched to online teaching, and many more. 
The Constitutional Court, which assessed the 
nature of such measures, always relied primarily 
on the content of each crisis measure. The above 
examples of measures represented general regu-
lations, which regulate their subject and entities 
with generic features and apply to the whole ter-
ritory of the Czech Republic and to an unlimited 
number of subjects. These government measures 
were also promulgated in the same way as the law 
in the Collection of Laws. In view of these facts, 
the Constitutional Court concluded that this is sui 
generis legislation.25

If a government crisis measure is evaluated as 
legislation, it is also necessary to examine on this 
basis how natural and legal persons can defend 
against the measures.

Let us first consider the defence within the admin-
istrative judiciary. If a crisis measure is legislation 
(sui generis), it cannot be directly challenged by an 
action in the administrative judiciary. The Code of 
Administrative Justice26 does not provide for such 
a type of action. Administrative courts may review 
other legislation only in connection with its appli-
cation in individual and specific cases (incidental-
ly). Therefore, a government crisis measure must 
be applied in a specific case. If a crisis measure 
has been used in a decision of an administrative 
body, the compliance of the crisis measure with 
the law or constitutional order will be assessed 
in proceedings on an action against a decision of 
an administrative body (Article 65 et seq. of the 
Code of Administrative Justice).27 Similarly, if a 
crisis measure caused an unlawful intervention of 
an administrative body, it will be reviewed within 
the proceedings on an intervention action (Article 
82 et seq. of the Code of Administrative Justice).28 
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Article 95 para. 1 of the Constitution of the Czech 
Republic is important here for the administrative 
courts because it provides that a judge is bound 
by law and an international agreement – which is 
part of the Czech legal order – when making deci-
sions; they are entitled to assess the compliance of 
another legal regulation with the law or with such 
international agreement. Thus, in the proceed-
ings on an action against a decision or in the pro-
ceedings on an action for protection against un-
lawful interference, the judge will also assess the 
constitutionality and legality of the crisis measure 
based on which the decision was issued (or an in-
tervention was made). If the judge concludes that 
the crisis measure was issued in violation of the 
law or the Constitution, they do not annul it, they 
only do not apply it in a specific case or proceedings.29

Let us now turn to the possibilities of defence 
within the constitutional judiciary. In the Czech 
Republic, natural and legal persons are not en-
titled to file a separate proposal for the repeal of 
legislation. Therefore, in cases where we consider 
government crisis measures to be legal regula-
tions, the addressees cannot defend themselves di-
rectly against them by proposing their annulment at 
the Constitutional Court. Natural and legal persons 
may demand the annulment of a legal regulation 
only together with a constitutional complaint chal-
lenged by a specific decision or intervention of a 
public authority (Article 74 of the Constitutional 
Court Act). Therefore, a crisis measure would have 
to be applied in practice again and a specific de-
cision or intervention would be issued, which the 
person would subsequently challenge with a con-
stitutional complaint. And only together with this 
complaint can a/an (accessory) proposal to repeal 
the crisis measure be attached. The condition for 
this is that the application of the crisis measure 
interfered with the constitutionally guaranteed 
rights or freedoms of the person. An “actio popu-
laris” is not permitted by Czech law. 

Czech legislation contains the powers of the Consti-
tutional Court to repeal legal regulations, i.e. gov-
ernment crisis measures too. The Constitutional 
Court may do so within the framework of proceed-
ings on repealing laws or other legal regulations 

(Article 64 et seq. of the Constitutional Court Act). 
However, a proposal to repeal a legal regulation may 
only be submitted by the statutory range of entities,30 
which does not include natural and legal persons. 
They can only demand the repeal of a legal regu-
lation together with a constitutional complaint, as 
mentioned above. However, it should be added that 
the filing of a constitutional complaint is preceded 
by the obligation to exhaust all previous means of 
defence (e.g. an appeal must be lodged against the 
decision, then an action against the decision and 
a cassation complaint within the administrative 
judiciary). The person concerned therefore faces a 
relatively lengthy legal process before reaching the 
Constitutional Court.

In summary therefore, if the government crisis 
measure is considered a legal regulation in a specific 
case, the defence options of natural and legal per-
sons are very limited. In substance, the possibility 
of direct, immediate defence is not enshrined in 
Czech law for these persons. They can only defend 
themselves if they are specifically affected by the 
application of a crisis measure (e.g. a decision has 
been issued imposing a sanction for non-compli-
ance of the measure). Within the administrative 
judiciary, based on an action and subsequently a 
cassation complaint, the court also reviews the le-
gality and constitutionality of the crisis measure 
and, if necessary, it does not apply it. However, the 
court cannot cancel it.31 Within the constitutional 
judiciary, after exhausting all previous means of 
defence a constitutional complaint can be filed, to-
gether with a proposal for repealing a government 
crisis measure. If the Constitutional Court finds 
the crisis measure unlawful or unconstitutional, it 
will annul it. Therefore, the direct defence options 
for natural and legal persons were very aptly ex-
pressed by the Constitutional Court. It stated that 
government resolutions on the adoption of a crisis 
measure, if they are in the form of a normative act, 
cannot be challenged by a person “without being 
applied to him or her.”32

In some cases, a government crisis measure may 
be considered a decision (an individual adminis-
trative act). The Crisis Management Act (Article 
8) stipulates that the government issues the crisis 
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measures in a decision. In this way it exercises its 
powers pursuant to Article 6 para. 1 of the Consti-
tutional Act on the Security of the Czech Republic, 
which assumes that the government, at the same 
time as declaring a state of emergency, defines 
which rights and to what extent they are restrict-
ed and which obligations and to what extent they 
are imposed. However, the notion of a “decision” 
used in crisis law can be confusing. The mere 
designation of a government act as a “decision” 
does not yet make it an individual administrative 
act. It is not possible to proceed from the formal 
designation of the act, but from a material point 
of view. It is therefore always necessary to primar-
ily explore the content of the act. As mentioned 
above, crisis measures will typically take the form 
of legislation due to their abstract and general na-
ture. However, it cannot be ruled out that a crisis 
measure may only concern a certain specific mat-
ter or affect a certain specifically defined group of 
people. After all, Article 2 lit. c) of the Crisis Man-
agement Act defines a crisis measure as an organ-
isational or technical measure intended to resolve 
a crisis situation and eliminate its consequences, 
including measures that interfere with the rights 
and obligations of the persons. A crisis measure 
can therefore also take the form of a decision (in-
dividual administrative act).33

In such a case, the Czech legal system already al-
lows a direct means of defence for natural and legal 
persons too. Such a decision could be reviewed both 
within the administrative judiciary (an action 
against the decision and subsequently a cassation 
complaint) and within the constitutional judiciary 
(a constitutional complaint of a natural or a legal 
person). In practice, however, crisis measures do 
not occur in this form.

Finally, case law has concluded that crisis mea-
sures may in some cases take the form of an inter-
nal act. These were, for example, a government 
resolution by which the government had given its 
prior consent to the Ministry of Health’s intention 
to issue some protective measures in connection 
with COVID-19,34 or a government resolution by 
which the government agreed to extend the state 
of emergency and obliged the Prime Minister to 

submit its request to the Assembly of Deputies.35 
Such government resolutions cannot be consid-
ered legislation or individual decisions. In both 
cases they are only acts of an internal nature.36 
These acts are not generally binding and do not 
interfere with the rights and obligations of natural 
and legal persons, or the rights and obligations of 
such persons may not be affected by these acts.

From the point of view of a legal defence against 
these acts, they are not open to challenge either 
within the administrative judiciary or within the 
constitutional judiciary. However, this is a logical 
consequence of the fact that they do not or can-
not interfere in any way with the rights and obli-
gations of natural and legal persons. At the same 
time, they do not even represent a means of a gen-
erally binding regulation for social behaviour, so 
they are not legal regulations.

However, the opinions above are not accepted 
without reservation within professional circles. 
For example, constitutional judge V. Sládeček ex-
pressed the opinion that crisis measures are taken 
based on the Constitutional Act on the Security of 
the Czech Republic, as well as the decision itself to 
declare a state of emergency. They therefore have 
the same legal nature, and so in his opinion, they 
can only be reviewed by the Assembly of Deputies 
(as in the case of declaring a state of emergency).37 
He considers that the government crisis measures 
are not sui generis legislation and points out that 
they can certainly not be by-laws, as they inter-
fere with constitutionally guaranteed rights and 
freedoms. He believes they should have a similar 
status to laws. Yet he himself considers them to be 
specific constitutional acts issued in an emergency 
situation where the lives and health of the popula-
tion are endangered.38 On the contrary, Professor 
J. Wintr considers that government crisis meas-
ures, as acts interfering with fundamental rights 
and freedoms, must be subject to a judicial review. 
According to him, any other interpretation is un-
sustainable. At the same time, he considers that if 
the government measures were to have the nature 
of a law, such a government power would have to 
be expressly enshrined in the legal system. There-
fore, he is inclined to argue that they are more like 
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secondary legislation, when he points out that the 
Constitutional Court also leans towards this con-
clusion in a number of its decisions.39

As pointed out above, government crisis measures 
can take various legal forms. However, the different 
nature of the crisis measures does not change the 
fact that these acts may be issued only based on 
authorisation and within the limits set by the con-
stitutional order, and that they must not interfere 
with fundamental rights and freedoms in viola-
tion of the Charter of Fundamental Rights and 
Freedoms. This fact is also explicitly emphasised 
in Article 6 para. 1 of the Constitutional Act on 
the Security of the Czech Republic, according to 
which the government may only restrict rights 
“in accordance with the Charter of Fundamental 
Rights and Freedoms.” When restricting rights or 
setting obligations, the government must always 
respect the requirement under Article 4 para 4 of 
the Charter of Fundamental Rights and Freedoms. 
It stipulates that where fundamental rights and 
freedoms are restricted, their essence and mean-
ing must be safeguarded, and at the same time 
such restrictions must not be abused for purposes 
other than those for which they were imposed. It 
is also ruled out that constitutionally guaranteed 
fundamental rights and freedoms, which would be 
affected by a crisis measure, be excluded from the 
protection of the judiciary in the sense of Article 
4 of the Constitution of the Czech Republic. Such 
intervention must always be subject to a judicial 
review, at least by the Constitutional Court. The 
crisis measures, which (directly or indirectly) in-
terfere with fundamental rights and freedoms, 
may take on various forms and content, but must 
always (depending on their content) be reviewable 
either as legislation or as a decision or other inter-
vention of a public authority.40

4. CONCLUSION

It follows from the above that the Czech legal sys-
tem was not very prepared to deal with the state 
of the pandemic. Although the Constitutional Act 
on the Security of the Czech Republic, the Crisis 
Management Act and the Act on the Protection of 

Public Health provide for the resolution of emer-
gency situations, in practice it was, and is, clearly 
visible that these solutions are insufficient.

The very declaration of a state of emergency rais-
es a number of problems and questions. Unfortu-
nately, the laws do not address the legal form of 
a government decision to declare a state of emer-
gency. At the same time, it is a fundamental issue 
on which the subsequent control of this govern-
ment decision and the possibility of its review is 
derived. The solution was therefore left to case 
law and legal doctrine, which relatively speaking 
agreed that it is a specific constitutional act of the 
government, issued in an emergency situation en-
dangering the lives and health of the population. 
I agree with this opinion, however, in my opinion 
it would be more appropriate for the legal form of 
the government’s decision to declare a state of emer-
gency to be explicitly regulated by law (specifically 
by the Constitutional Act on the Security of the 
Czech Republic). 

The conclusions on the form of this act are also 
reflected in the considerations on the possibili-
ties for reviewing this government decision. The 
majority conclusion (see more details above) is 
that the government’s decision to declare a state 
of emergency is not subject to review by a court, 
not even by the Constitutional Court. The only 
one who can “control” and repeal the act is the 
Assembly of Deputies. I believe such a situation 
is extremely unsatisfactory. The declaration of a 
state of emergency is a very strong power of the 
executive and is associated with the possibility of 
serious interference with the fundamental rights 
and freedoms of citizens. Therefore, it should be 
subject to a review by the Constitutional Court. De 
lege ferenda, I would recommend that such a com-
petence of the Constitutional Court be incorporated 
into the Constitution of the Czech Republic and then 
elaborated in more detail in the relevant laws. 
Criticism of the current situation is also made by 
the courts and legal doctrine.41 Although at pres-
ent the declaration of a state of emergency may be 
controlled by the Assembly of Deputies, such con-
trol can be considered insufficient. The Assembly 
of Deputies is a political body, and in addition, the 
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government often has a decision-making majority 
in the Assembly of Deputies. The minority oppo-
sition therefore has little chance of abolishing the 
declaration of a state of emergency within the As-
sembly of Deputies. Moreover, the control by the 
Constitutional Court would undoubtedly be a con-
trol carried out by a highly professional body.

Even more problems are associated with govern-
ment crisis measures issued in an emergency state 
and which may restrict the exercise of fundamen-
tal rights and freedoms. The basic problem again 
is that there is no consensus on the legal form of 
these measures. The laws are silent on this aspect, 
and case law always considers this issue on an ad 
hoc basis. Therefore, they may take on different 
forms in different situations (legislation, deci-
sions, etc.). A judicial review is already possible 
in these cases (but always depending on the form 
of the specific crisis measure). However, there is 
very limited judicial control. In addition, natural 
and legal persons do not have the right to seek 
direct protection against government crisis meas-
ures, only subsequently, after such a measure has 
been applied in practice against them (for exam-
ple, a sanction is imposed by a decision for vio-
lation). Therefore, people are essentially “forced” 
to violate the government crisis measures to gain 
access to judicial protection.42 It is a procedurally 
risky process and often a lengthy one. I believe it 
would therefore be appropriate to consider introduc-
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ing direct judicial control over these measures, and 
I would consider it appropriate to review them in 
administrative courts (similar to the new Pandem-
ic law43 in relation to emergency measures of the 
Ministry of Health or regional health stations).

Recently, the so-called Pandemic law was adopted 
in the Czech Republic (Act on Emergency Meas-
ures in the COVID-19 Pandemic). Since it entered 
into force, the Czech Republic has been on a state 
of pandemic alert. At the same time, the law reg-
ulates the powers of the Ministry of Health and 
regional hygiene stations to issue extraordinary 
measures, including their judicial review. Com-
pared to the state of emergency and crisis meas-
ures, the possibilities of interfering with human 
rights and freedoms are lower. The law has lim-
ited effectiveness until 28 February 2022. In my 
opinion, this law only solves problems temporari-
ly and only in relation to the COVID-19 pandemic. 
The state of emergency and the crisis measures of 
the government associated with it can be applied 
at any time when needed in the future (i.e. not 
only in connection with resolving a pandemic). 
Therefore, I would strongly recommend eliminat-
ing at least the most fundamental shortcomings 
of the current legal regulation. This means legal-
ly defining the legal form of declaring a state of 
emergency and crisis measures, and clearly en-
shrining the judicial review of these acts of gov-
ernment.
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