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The notion that the liberal democracies of the world
are to find new solutions in order to avert the threat
of terror or at least to effectively decrease it, has
become commonplace since 9/11. The foundation of
this argument rests upon the generally accepted idea
that, since it is the prime obligation of each state to
defend the lives, safety and assets of all of its citizens
and since terror attacks aiming at randomly selected
groups of citizens threaten these interests, the state
is obliged to protect its citizens even if the measures
applied restrict other important moral interests.
Therefore, the argument continues, only naive peo-
ple or human-rights-absolutists would insist on main-
taining the level of protection of human rights which
is usual and expected during more peaceful times.
The assumption, then, is that the life and safety of
citizens can only be defended if the state restricts
certain individual rights.

It is not only the irrefutable reasoning of this basic
statement that makes this argument a conclusive
prima facie. Who would ever like to appear to be
endorsing the idea that risking other peoples’ lives is
an acceptable price to pay in exchange for ensuring
the lack of restriction of the rights that are so dear to
one’s heart? Taking a closer look at this discussion on
the same level of abstraction, however, raises more
questions than it can answer. Even though we (as
most people) do not dispute that when sufficiently
severe reasons arise, the exercise of all human rights
can be restricted, we should also note that the above
reasoning (it would perhaps be more appropriate to
say way of thinking) says nothing about the relations
which would explain how having less freedom yields
greater safety. Prima facie nothing supports the the-
ory that liberal democracies would be more vulnera-
ble to terrorism than the regimes, which restrict or do
not consider human rights at all.1 Therefore, a sensi-
ble dispute has to start with identifying the features,
which make a society or a government especially vul-
nerable to terror threats. Secondly, the danger which
terrorism has to the life of society and the operation
of the state needs to be analysed thoroughly. Only
after the completion of such an analysis can a sensi-
ble discussion proceed to the solutions to these
threats and the possible effects of such threats on
individual rights and the usual order of democratic

political processes. Therefore, any discussion over the
answers to the threat of terror and their affect on con-
stitutionalism (individual rights, rule of law, separa-
tion of powers, etc.) must be based on the analysis of
the real nature of terrorism.

Naturally, I do not have the opportunity to con-
duct this analysis here, not only because of the lim-
ited space of the present article, but also because of
the lack of the information available. However, I
would like to make one or two quite general com-
ments in relation to what makes a society vulnerable
and what outcome this has on the success of fighting
terror. Following these comments, I would like to
briefly discuss a recently published a text on general
constitutional reform, which stirred fierce debate.
Finally, I would like to consider the presumptions
that serve as the basis of typical state responses and
to try to reformulate these presumptions. A reformu-
lation of presumption, of course, yields a modification
of conclusions as well.

If we momentarily look at the terrorist attacks or
the conflicts that use terrorist measures which
occurred over recent years with the biggest impacts
and casualties (such as New York, Bali, Moscow,
Riyadh, Madrid, Casablanca, Beslan, London, the
Israeli–Palestinian conflict, etc.), we find that, below
a superficial general similarity, there are only sub-
stantial differences. The context of these attacks
shows no similarities in terms of the political system,
cultural background, and political concept of the soci-
eties in question. Among these societies, there are
liberal democracies, oligarchic systems with signifi-
cant democratic features, theocratic monarchies and
secular dictatorships. There are places where terror-
ism arises from local conflicts that can be well
defined and other places where the relation is not
that obvious and direct. Among the countries in ques-
tion, some of the wealthiest and the most effective
states in the world can be found along with develop-
ing societies struggling with an elongated structural
depression as well as poor and dysfunctional states.
This suggests that it is extremely difficult, if at all
possible, to identify the general political circum-
stances that provide a context that is particularly con-
ducive to the occurrence of terrorist attacks. If we
look at the circumstances of these attacks in the
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strictest sense, we might come to the trivial conclu-
sion that terrorist acts can be most easily carried out
in an environment where a large number of persons
that are not related to one another meet on a regular
basis and where it is impossible to track every per-
son’s (or even the majority of the persons’) move-
ments, i.e. metropolitan public transportation, crowd-
ed streets and busy locations. But these conditions
are characteristic of modern urban living and not of
liberal democracies, and one can hardly imagine how
these basic conditions can be changed without the
sorts of deep alterations to the modern way of living
that are, of course, not desirable nor seriously consid-
ered by anyone.

From the above considerations, one preliminary
trivial consequence can be drawn. Technological
solutions, better coordination, collection and
exchange of information together with more effective
regulations and institutional reforms may bring limit-
ed results (which would be an achievement on its
own), but the factors that make modern societies vul-
nerable to terrorism can hardly be averted by techni-
cal or institutional instruments. A realistic policy can-
not be viable unless it begins by accepting the fact
that in the near future we have to live with the threat
and reality of terrorist attacks. The success of long-
term strategies that last for generations largely
depends on the attitude of governments towards this
reality: whether they decide to face it, prepare their
societies for it and what they will do to handle the
continuous feeling of threat, even if it is reasonable.2

This conclusion leads to the second part of the dis-
cussion.

C O N S T I T U T I O N  A N D  S T A T E  
O F  E M E R G E N C Y

Recently, Bruce Ackerman, a well-known American
constitutional lawyer, formulated proposals as to how
liberal democracies should adapt their constitutional
systems to the constant threat of terrorism. His pro-
posals, which have generated fierce debate, are pri-
marily tailored to the American Constitution, but his
ambitions are more general. In his view, the solution
that he proposes should be employed in all liberal
democracies.3 First, I should note that, although I do
not share Ackerman’s analysis and conclusions, his
undertaking is respectable from both a moral and
intellectual point of view because he reflects on real
problems and does not hesitate to re-examine estab-
lished dogmas. There is one more reason why I find
his paper notable. His propositions explicitly aim to
avoid the situation where a constitutional govern-

ment slips into a permanent (though not explicitly
declared) state of emergency in which the erosion of
individual rights and other constitutional guarantees
is irreversible. Consequently, Ackerman’s proposal
tries to isolate the periods of emergency to secure a
“constitutional interval” in order that the Executive
complies with rule-of-law requirements. The purpose
of this solution is to avoid the violation of the integri-
ty of the system of rights and guarantees.

Ackerman’s proposal is of primary importance for
my argument since his analysis begins with an assess-
ment of the social impact of terrorism and terrorist
threats and the institutional reactions that are tailored
to hypothetical mass psychology effects. He begins
by defining the threat that terrorism poses to the
state, which is quite distinct from the obvious threat
that terrorism means to society. He points out that
the frequently evoked war-analogy is fundamentally
mistaken. As opposed to a foreign invasion or a civil
war, terrorist attacks, including more devastating ones
than the 9/11-attack, do not jeopardize the existence
of the state. Troops do not march in, take power and
set up oppressive institutions. Only victims and
debris remain, and the Executive should cope with
this problem anyway. Thus, according to Ackerman,
terrorism challenges the political authority of the
state but not its existence. Its aim is to destroy pub-
lic confidence in the operability of the state by con-
stantly inducing the feeling of menace in society. In
this way terrorism undermines state control within its
boundaries. According to Ackerman’s vision, within a
relatively short period of time large-scale, persistent
attacks will take place, which will totally undermine
the power of direction and the legitimacy of the
Executive. The constitutional system must be
reformed in order to enhance the ability of the Exec-
utive to sustain public’s confidence in its operability.
Measures introduced right after a terrorist attack
must aim to prevent the outbreak of panic. This reas-
surance rationale, as Ackerman calls it, differs from
the extraordinary measures introduced during a time
of war, since the latter are justified by the idea of the
protection of the existence of the state.

What reforms are justified by the reassurance
rationale in Ackerman’s view? While the exact details
of the proposal are not necessarily known, the gener-
al concept can be evaluated without closely examin-
ing. In case of a terrorist attack, Legislature would
declare state of emergency. During this period the
Executive could take measures without the usual
checks and balances, including the general guaran-
tees in case of detaining individuals (habeas corpus,
judicial review, the right to defence, reasonable sus-
picion). Ackerman elaborates with regard to the latter
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competence. The purpose of the presumably mass
preventive detentions (when the authority would not
have to justify the ground for reasonable suspicion) is
to show the citizens that the Executive is in its place.
It acts and takes effective measures to capture and
neutralize the perpetrators and their abettors in order
to prevent another attack from occur-
ring in a short period of time. In order
to guarantee that the state of emer-
gency does not remain in place for an
unlimited period of time, Ackerman
proposes that its upholding be condi-
tioned upon a sufficient majority of the
political elite and the Legislature
deeming it necessary. Ackerman would
introduce the system of system of the
supermajoritarian escalator. A majority vote would be
required to continue the state of emergency for the
first two to three months, then a sixty-percent vote
would be required to extend the emergency two
more months, followed by a seventy percent vote
that would be required for the next two months, and
eighty percent thereafter. According to Ackerman,
this solution ensures that the state of emergency is
upheld only as long as it is justified. He obviously
places more confidence in the balance of the political
process than in judicial review. The actions of the
Executive would not be scrutinized judicially during
the emergency. However, he would preserve some of
the substantial limits, e.g. the absolute ban on the
torturing of detainees.

In my view, even prima facie, there are three fun-
damental problems with Ackerman’s view that are in
part addressed by his critics. First, the moral justifi-
cation of the limitations is very problematic; second,
there is a serious mistake in his institutional design;
and finally, his distrust of judiciary institutions makes
him insensitive to the role that judicial review plays
in interpreting the substantial limits he wishes to pre-
serve. David Cole, who is one of his critics, points out
the insufficiency of his moral justification. As we saw,
Ackerman justifies the extraordinary authorisation of
Executive powers and detaining a large number of
individuals without reasonable suspicion by invoking
a rationale of reassurance. This interest entails main-
taining people’s confidence in the operability of the
Executive. However, it is not clear, and it is even
doubtful that the assumed safety of the presumed
majority of society justifies such grave intrusion.4 It
could also be argued that the psychological effect of
the mass preventive detention presumed to be had
on majority of the population is ambiguous. Why
should we think that locking up thousands of people
without individualised suspicion strengthens the per-

ception that the Executive is in its place and in con-
trol of the situation? It is plausible to assume that ini-
tially this impression will develop in the public.
Though, if mass preventive detentions do not lead to
capturing the real perpetrators and their abettors
(which is likely since Ackerman does require indi-

vidualized suspicion as a precondition
of detentions), then the public will
perceive mass preventive detentions as
they are: a series of steps displaying
force that are independent of the legit-
imate aim of capturing terrorists.5 It
could also lead to the quick erosion of
public confidence in the Executive.6
This argument also shows that any jus-
tification that is based on the reassur-

ance rationale is inherently mistaken. In the long run,
confidence in the Executive and the political estab-
lishment cannot be separated from the substantive
performance of the Executive in these fields. Every
measure that serves to uphold public confidence
without effectively solving the problems is counter-
productive in the long run. (Mass preventive deten-
tions do not primarily aim to fight terrorists effec-
tively but to create the facade of effective counter-
activity.) Only those measures are supposed to avert
danger effectively can be justified from moral and
practical points of view. Consequently, the reassur-
ance rationale, which is independent from the real
considerations of counter-terrorism, is unacceptable.

Setting aside this most fundamental, moral
counter-argument, Ackerman’s proposal regarding
the institutional design seems to be gravely mistak-
en. Ackerman focuses his attention on preventing the
abuse of emergency powers and their eternal expan-
sion with the inflation of war-rhetoric. Thus, he
accommodates the possibility of the further extension
of the state of emergency to a minor yet gradually
increasing element of the Legislature. He places all
his confidence in a small element of the legislation
that would be able to pose an obstacle to the aimless
expansion of the state of emergency even in the time
of general war psychosis. We have no reason to doubt
that such an element will exist,7 though it is ques-
tionable how effective it will be in a situation that
Ackerman fears. Suppose that the majority of the leg-
islature and the majority of the society are still dom-
inated by the shock generated by a terrorist attack
that killed thousands of people. The state of emer-
gency is extended over and over again according to
the supermajority required. However, at a certain
point, 21% of the members of the legislative branch
do not deem further extension necessary. Let us
assume, for the sake of this example, that a majority
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in the legislature and most of society disagree with
them, but even so they manage to bar the further
extension of state of emergency. If they stick to their
position, they would manage to end the emergency
period. At the same time, Ackerman’s proposal does
not give any indication as to how much time should
lapse between the end of an earlier state of emer-
gency and the introduction of a new one. This is not
an incidental deficiency. Ackerman clearly states that
the introduction of the state of emergency needs to
be tailored to the necessities of the real world. If the
Constitution requires that, again for the sake of the
hypothetical scenario, one year must pass before
introducing the state of emergency again, this, natu-
rally, would not discourage terrorists from making
another devastating attack. If the state of emergency
cannot be introduced as a response to another attack,
this scheme would not make much sense. If there is
no such rule in the Constitution, going back to our
example, nothing can bar the majority (or the super-
majority required for first vote) of the Legislature to
introduce a new state of emergency one day after
21% of the representatives denied the extension.
And since we assumed that the majority of society
agreed with upholding extraordinary measures, the
Legislature would not have to weigh the negative
political consequences. Thus, the system of the
supermajoritarian escalator that is regarded by Ack-
erman as a constitutional silver bullet has no reten-
tive force in cases when it would be mostly needed.

The third problem relates to Ackerman’s scepti-
cism regarding the courts’ power of review (in cen-
tralized systems, constitutional courts). During a
state of emergency Ackerman would not guarantee
the judicial review of administrative decisions in
relation to detentions, though, at the same time he
would sustain some substantial limits as to the treat-
ment of detainees. He explicitly names the prohibi-
tion of torture, but he also suggests that there are
other limits as well. However, as his critics, Lau-
rence Tribe and Patrick Gudgridge point out, in
practice the issue of such absolute prohibitions
come up as classifying certain practices, such as
revoking sleep or broadcasting bad and loud music
as torture. Evidently, it is not possible that a single
act can regulate fully all cases that may evolve in the
future. It is precisely for this reason that a judicial
review, which can decide on borderline cases by
making distinctions and applying analogies on a
case-by case basis, is necessary. Judicial review
makes the abstract moral principle of prohibition of
torture applicable in individual cases.8 Consequent-
ly, the operation the judicial system is indispensable
in a state of emergency.

The statement relating to the prohibition of tor-
ture raises a more general problem regarding Acker-
man’s proposal. His reform plan seems to start from
the naïve supposition that a state of emergency can
be perfectly separated from times of “normal” con-
stitutionalism — I referred to this concept by using
the term “constitutional interval”. This premise is
evidently untenable. As the example above shows,
the application of extraordinary measures and their
limits in those special periods presumes a use of
phrases that must be interpreted. The course of
interpretation is dependent on the conceptual appa-
ratus developed in earlier phases of constitutional
development, the period of “normal” constitutional-
ism. If we do not want to end up with the result that
Ackerman explicitly refuses whereby during a state
of emergency, the Executive has unlimited discre-
tion to act as it wishes, then we must accept that the
two periods cannot be hermetically separated from
each other.

The three problems (surely, many others could be
brought up) I pointed out in relation to the Acker-
man proposal all point in the same direction. My gen-
eral conclusion is that, even in the case of a great
threat such as terrorism, the subtle texture of consti-
tutionalism that evolved over a long period of time
should be modified step by step and with the utmost
care. Countering terrorism is indeed a special state
function that requires applying very special measures.
Some of these may make it necessary to provide the
state with authorisations that we would otherwise be
cautious to provide for example collecting informa-
tion). At the same time, however, the possibility of
judicial review and judicial remedy must be guaran-
teed. Constitutional amendment as an ultimate solu-
tion is not a necessary and suitable measure to trace
these changes.

S T A T E  O P E R A B I L I T Y

State reactions to terror threats can be described most
generally as steps taken to extend state operability.
The possibilities of state operability in relation to lib-
eral democracies are restricted from the “inside” by
procedural rules of the rule of law, basic rights guar-
anteed by the constitution and the balances within
systems with different branches of powers. Interna-
tional law, treaties and institutes can be considered as
factors that restrict and define from the “outside”.
(From the non-legal point of view, the available
resources, the interests of groups in society and inter-
national relations also restrict operability.) It has
clearly been the case in the United States since the
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9/11-attack that governmental aspirations have been
heading in the same direction both from the “inside”
and the “outside”. The Executive power was extend-
ed as largely as possible from the inside at the
expense of the other branches of power and in detri-
ment to individual rights, while neglecting the
restrictions posed from the “outside” by the system
of international institutions. I would like to point out
that, though I am opposed to each of these trends,
such a reaction is understandable because when a
nation, especially if it is a superpower, is so violently
provoked, all of society’s instincts as well as those of
the political class are receptive to the sorts of argu-
ments that are similar to the one that George W.
Bush once expressed: it is not needed to plead before
any international instances in order for a state to pro-
tect the security of its citizens. However, I would like
to devote the final section of this paper to describing
the presumptions behind these typical state reactions
and point out why they are, in my opinion, wrong.

State operability can be discussed from two per-
spectives. In the judicial sense it is usually connect-
ed with sovereignty and means the unrestricted right
to appoint and implement state politics both in the
field of domestic and international politics. From this
approach, operability is increased if there are fewer
national and international rules and institutions
restricting the state’s competence to decide. The
other approach, which I would call the substantive
approach, links operability to the effective enforce-
ment and implementation of state policies. From
this point of view, operability is increased if state
policies can effectively achieve those goals that jus-
tified their introduction. So, while the first approach
concentrates on the circumstances that ensure that
the state can follow whatever policies it wants to, the
second one concentrates on the circumstances that
presumably allow state policies to achieve the
expected results.9

It seems that the approach of the national politi-
cal leaders in terms of terror aversion and interna-
tional politics in general is totally dominated by the
first of the approach. To be more precise, they
appear to be thinking that the materialization of the
first and the second desire are the same, i.e. that
state policies would lead to the desired result if there
were fewer restrictions in determining such policies.
In reality, however, the conditions of the achieve-
ment of these two goals can be identical only among
special and highly unrealistic presumptions. The cir-
cumstances among which these two sorts of desires
are the same are “Vestfalian”:10 the basis of this view
is a (Vestfalian) concept of sovereignty in which each
state in itself constitutes a closed unity and has a

jurisdiction restricted by nothing from the inside.
Furthermore, it pictures nation societies and
economies that are connected only in a reduced way,
by moderate interstate movement of population,
capital, etc. Among these circumstances, it is possi-
ble that the lack of (outside) international restrictions
is the main condition of the effectiveness of nation
state. (Though, it is a presumption even among
Vestfalian conditions that inner restrictions of state
power would decrease the effectiveness of state poli-
cies). But because of the density of relations
between the modern industrial societies and their
convergence, there is such a level of interdepen-
dence between the leading economic powers and in
general the states integrated into a global economy
that, without appropriate interstate coordination,
none of the national politics in these countries could
be efficient.11 In practice, this means that the price
of the effectiveness of state policies is coordination,
i.e. restrictions of the freedom of decision on a state
level. The restriction of sovereignty can lead to
effective and more successful state policies among
mutual interdependence.12 In addition, strategic
cooperation ensuring long-term predictability and
planning implemented through the system of inter-
national institutions is sure to guarantee better
results than ad hoc coalitions based on the collision
of momentary interests that overestimate interna-
tional participants based on rapidly changing consid-
erations, which, as a result, will only generate the
next centre of crisis.13

Naturally, these connections appear on different
levels concerning each international participant.
The bigger a country’s military and economic
power, the bigger its inner market is, the more indi-
rect are the ways through which the consequences
of mutual interdependence appear, elongating the
duration of the period until the ability to delegate
the disadvantages arising from the lack of coordina-
tion of others. Therefore, the urge to restrict the
freedom of decision of the state will be smaller. If
we try to interpret the international conflicts and
ruptures of the recent years, we can come to the
conclusion that the United States is following a uni-
lateralist policy since 9/11 (and partially even prior
to that date) not because of some sort of ideological
obligation, but simply because it could do so on a
short-term basis. Similarly, middle-sized European
powers insist on keeping international frameworks
because they sense the effects of the lack of coordi-
nation in a more direct way.14 However, I am of the
view that the present experience of the fight against
terrorism supports the fact that even the leading
military and economic power of the world cannot
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ignore these relations. Among these interdependent
relations, successful state politics (especially in the
case of a global undertaking) can be executed
through strategic coordination and, consequently,
the partial restriction of state sovereignty. It is pos-
sible, though, that recent conflicts and crises con-
cerning the system of international institutions will
help to realize this perception.15
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15. In the third part of this paper I focused on rather the
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effectiveness of state politics. Therefore, the statement
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