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I N T R O D U C T I O N

Two positions, which in principle mutually exclude
each other, can determine the legal framework of
counter-terrorism activities. According to one of
them, terrorist phenomena are not to be handled
within the scheme of a constitutional democracy, and
therefore either an exceptional legal regime or a dec-
laration of is needed.1 Representatives of the other
perspective declare the opposite, that is, that terror-
ism can and should be fought while preserving all the
constitutional democratic values.2 Actually, the
debate goes even further: because they do not view
a terrorist as having the legal status of a combatant,
adherents to the “war” perspective do not want to
observe the provisions of international law on war or
those of the international humanitarian law.3 The dif-
ference between these two positions, at least in their
extreme forms, is that one carries out counter-terror-
ism activities within a legal framework while the
other does so outside of a legal framework. Those
who declare the exceptional nature of the fight
against terrorism necessarily reach a point where they
deny basic legal values even if they make compro-
mises in order to protect the residues of such values.
The manifestation of views on the legalization of tor-
ture offers a prime example of the negligence of basic
legal values.4

I believe that Zoltán Miklósi is right in concluding
that the war against terrorism leads to unacceptable
consequences with regard to the restriction of freedom
and the destruction of the norms the Rule of Law.

Before undertaking an overview of the constitu-
tional foundations and ensuing legislation with regard
to the fight against terrorism, it is necessary to touch
upon the definition of terrorism itself. In so doing,
however, our aim is not that of achieving a compre-
hensive analysis of distinct conceptual issues, but
rather it is to determine whether the phenomenon of
terrorism contains particularities that create the
necessity to expand the traditional framework of the

Rule of Law, or at the least to elaborate new legal
institutions or schemes of regulation that are differ-
ent from those that already exist. The Parliamentary
Assembly of the Council of Europe classifies an act
of terrorism in the following manner: “Any offence
committed by individuals or groups resorting to vio-
lence or threatening to use violence against a coun-
try, its institutions, its population in general or spe-
cific individuals which, being motivated by separatist
aspirations, extremist ideological conceptions, fanati-
cism or irrational and subjective factors, is intended
to create a climate of terror among official authorities,
certain individuals or groups in society, or the gener-
al public.” 

It should be noted that that the central element of
most definitions of terrorism is violence and the polit-
ical-ideological motives and goals that are related to
the manifestation of such violence.

In spite of the existing debate over the definition
of a terrorist attack, I do not question the ability of
the average citizen to interpret the particular phe-
nomenon of terrorism. From the perspective of our
subject, the following question emerges: does the
threat of terrorist acts offer evidence for the necessi-
ty of the introduction of new and previously
unknown arrangements of the activities of the police
or the national security services. If no such evidence
is to be found, we must ask whether, given the con-
text, the pure gravity of the danger would justify con-
stituting competencies and/or procedural provisions
otherwise unfit for the normal constitutional regime.

In short, we must address whether or not it is nec-
essary to re-evaluate the theory of the Rule of Law
and its historically developed perspectives and
whether or not it is necessary to consider limiting the
scope of the Rule of Law in suspending it in cases of
possible and real manifestations of terrorism. From
the perspective of this study the following question
can be posed: based on international and national
practice and theory, does the legislation covering the
activities of police and national security services pro-
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vide an adequate framework for acting against terror-
ism? Examination of these perspectives, of course,
leads to an investigation of the justification of the
restriction of any rights in order to curb terrorism. As
this paper is part of the material of a joint research
project investigating the issue in other contexts, I will
go beyond analysing the Act on Police No. XXXIV.
of 1994 (hereafter: Police Act) and the Act on Nation-
al Security Services No. CXXV. of 1995 (hereafter:
National Security Act) only to the extent that the
existing interrelations necessitate.

It hardly needs to be proven that, in addition to
the position of the Hungarian Republic in the com-
munity of nations and its relation to the universal and
regional norms, the nature of terrorism makes it espe-
cially necessary that action be based upon the expec-
tations of international law and guiding documents.

I N T E R N A T I O N A L  F R A M E W O R K
A N D  D E T E R M I N I N G  P R I N C I P L E S
O F  T H E  P O L I C E  A N D  N A T I O N A L
S E C U R I T Y  A C T I V I T I E S  A G A I N S T

T E R R O R I S M

The Organization of the United Nations, in accor-
dance with the introduction to the Charter, carries
out its activities from the very beginning both for
sake of security and the protection of human rights.
Certainly addressing security concerns means first of
all preventing and addressing international conflicts.
However, the in elaborating of the concept of
Human Security5 and the implementation of its
essential elements, individuals and communities also
began to receive the attention of this world organiza-
tion. Obviously, this new approach makes even clear-
er the notion that the fullest possible implementation
of human rights is not an obstacle to but rather the
goal or result of security policy.6

The Secretary General of the UNO issued a report
in 2005 that reflects both the concept of Human
Security and the content of the report of the High
Level Panel appointed in 2003. The 2005 report is
directly supported rather by the High Level Panel’s
report (A/59/2005, March 21, 2005). Even the title of
the material expresses the priority of the values that
the world organization intends to represent: “In Larg-
er Freedom: Towards Development, Security and
Human Rights for All” Paragraph 140 of the report
points out important correlations: “It would be a mis-
take to treat human rights as though there were a
trade-off to be made between human rights and such
goals as security or development. We only weaken
our hand in fighting the horrors of extreme poverty or

terrorism if, in our efforts to do so, we deny the very
human rights that these scourges take away from cit-
izens. Strategies based on the protection of human
rights are vital for both our moral standing and the
practical effectiveness of our action.”

The Council can be proud of significant success
both in the field of promoting security with respect
to the implementation of human rights. Similarly to
the UNO, this regional organization prefers the val-
ues of Human Security in the shaping the framework
of activities undertaken to counter terrorism.7 The
Council’s guidelines on human rights and the fight
against terrorism of July 11, 2002 [H(2002) 4], in
recalling that it is not only possible but also absolute-
ly necessary, to fight terrorism while respecting
human rights and the rule of law, offers an example
of such success.

The Charter for European Security, adopted with-
in the framework of OSCE in 1999, manifests a sim-
ilar spirit. This document declares that the most ade-
quate guarantee for the security of the region is the
capacity of the participating states to maintain
democracy and the Rule of Law and the respect of
human rights. The title of the chapter on the plat-
form addressing the human dimension of cooperative
security, in particular, emphasizes that the party-
states confirm human rights — including the rights of
national minorities — as part of the foundation of the
comprehensive, indivisible concept of Security of the
OSCE.8

Heads of states and governments of the European
Council in December of 2003 adopted the strategic
guidelines for the European Union under the title “A
Secure Europe in a Better World”. This document
focuses, first of all, on issues of international security,
emphasizing the role of economic factors in addition
to other factors, and the necessity of maintaining
coherence between activities aimed at international
security and cooperation in the legal and judicial
field. The strategy points out the importance of col-
laboration with the United States, NATO, the
OSCE, and other organizations. Key threats, accord-
ing to the document, consist of the proliferation of
weapons of mass destruction, regional conflicts, state
failure and organized crime. The strategy confirms,
among other things, the following: “The quality of
international society depends on the quality of the
governments that are its foundation. The best pro-
tection for our security is a world of well-governed
democratic states. Spreading good governance, sup-
porting social and political reform, dealing with cor-
ruption and abuse of power, establishing the rule of
law and protecting human rights are the best means
of strengthening the international order.” In my opin-
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ion, it was Mr. Javier Solana, the spiritual father of
the European Security Strategy, who pronounced in
a conference held in Helsinki in 2004 the sentence
expressing the essence of the document’s capacity to
serve as a good compass in acting against terrorism.
The sentence was: “...A world more fair is a world
more secure.”9

The determining document and framework in the
field of activities for the promotion of freedom, secu-
rity and justice, is the Hague Programme, which was
adopted in 2004. The agenda of the programme
seeks to better respond to the expectations of the
European citizens and to protect both the external
and internal dimensions of security within an inte-
grated perspective and in a coordinated way. Respect
for human rights has remained a decisive element of
this Union policy. An important message is delivered
by the fact that, similar to the OSCE strategy, among
its principles the first priority — referred to — is
given to the requiring the respect of human rights
and citizenship. It is true, however, that the urge to
strengthen the foundations of counter-terrorism activ-
ities immediately follows.

The process of adopting the Constitutional Treaty
for the European Union has been checked by the ref-
erendum defeats in France and in the Netherlands.
Independent of further developments, however, it
remains a fact that the document has, with regard to
the topic of this paper, basically confirmed the results
already achieved in maintaining the separation of a
common foreign and security policy from cooperation
in the field of justice and home affairs. The princi-
ples, institutions, and the division of competencies
related to the party states are not identical in these
two areas. At the same time, of course, the basic law
of integration places the provisions of these two func-
tional directions into a framework based on uniform
principles. Among those principles, paramount
importance must be attributed to the norms of the
Charter of Fundamental Rights obliging both the
organs of the cooperation — according to Article
II/111 of the Constitutional Treaty — and the mem-
ber states — through their participation in the Union
— to respect the human rights and the rights of citi-
zens and to promote their implementation.

In summary, one can conclude that international
law and their guiding documents take the firm posi-
tion of preserving the original values of constitution-
alism both on universal and regional levels. This does
not exclude, of course, restrictions on rights adapted
to the particular features of the fight against terror-
ism. However, a consequence of this perspective is
that such restrictions may only be applied in full
respect of the formal and substantial requirements

accepted in international law, which begins with the
observation of the principles of necessity and propor-
tionality. Legislation and practice that violations of
the guarantees that protect rights are rejected by both
international and competent national courts.10

The policies and legislation of the United States
have without a doubt proceeded in a direction oppo-
site to the one discussed here.  However, partly
because of judicial control and partly because of
strong internal criticism, a certain return to the tradi-
tional values of constitutionalism can be perceived.11

S E C U R I T Y  P O L I C Y  A N D  
H U M A N  R I G H T S  I N  H U N G A R Y

S I N C E  T H E  C H A N G E  O F  T H E
P O L I T I C A L  S Y S T E M

The Resolution of the Parliament No. 11/1993. (III.
12.), which determines the basic principles of the
security policy of the Hungarian Republic, declares
that the starting point should be the indivisibility of
security. A risk that concerns our country must be
addressed within the framework of a system of insti-
tutions dealing in a complex manner with the eco-
nomic, political, military, human rights, environmen-
tal and other dimensions of security while also coop-
erating with all of the states that could potentially be
affected by that risk. In this respect there is continu-
ity with the Resolution of the Parliament No.
94/1998. (XII. 29.), which currently prescribes the
basic principles of security and defence policies. The
goals of the security policy include: “— The creation
of appropriate circumstances to ensure implementa-
tion of the principles laid down in the Constitution,
promotion of the fulfilment of the Rule of Law, sup-
port for the undisturbed functioning of democratic
institutions and the market economy, contribution to
ensuring internal stability of the country; — Promo-
tion of full materialization of the human and citizens’
rights, the rights of national and ethnic minorities.”

The first reference in the National Security Strat-
egy to the above principles was published in the
Annex of the Government Decree No. 2144/2002. (V.
6.). This document elaborates upon the desire of the
citizens of the Hungarian Republic to live in peace,
security, under the Rule of Law, and democracy.
The Government Decree No. 2073/2004. (IV. 15.)
repealed the National Security Strategy that was
adopted two years earlier and, while emphasizing
continuity, it was also enriched by the elaboration of
a number of new elements from the list of values and
interests to be defended and promoted respectively.
For example, the new document references the pro-
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motion of democratic values outside the Euro-
Atlantic area (I/6). With regard to the subject of this
paper, it should be pointed out that the task imposed
on national security services of gathering information
is extended to global, regional and internal sources of
danger in order to pursue preventative and intelli-
gence activities. All of these activities also relate, of
course, to the counter-terrorism activities initially
mentioned as one of the global challenges (II.1.1.).
The strategy declares that terrorist activities are
directed at disrupting democratic social and political
institutions and at undermining the trust of societies
in their governments.

Hungary’s police cooperation with relevant Euro-
pean institutions and the EU Member States is very
well developed. Since 2002, a special organization,
the Centre for International Cooperation in Criminal
Matters has been assisting with police cooperation at
an international level and with the implementation of
the Europol cooperation agreement. With regard to
the fight against terrorism, Hungary has signed all
terrorism-related UN conventions. Hungary also
joined the common positions of the EU with regard
to the fight against terrorism.

Within a legal approach, the norm included in the
Article 8 of the Constitution should be the first to be
mentioned. This provision provides for the principles
of solving possible conflict between institutions of
public power, including contentious issues related to
terrorism. Article 8 postulates that the respect for and
protection of human rights is the primary duty of the
state. Regulations pertaining to fundamental rights
and duties are determined by law without restricting
their essential content.

The Hungarian Constitutional Court has not
addressed directly the relationship between terrorism
and the respect for and protection of human rights.
However, it has, in a number of decisions, dealt with
problems of constitutional order and basic rights as
they relate to the legal framework of the activities to
be carried out against threats. Some of the rulings
declare that some of the terms connected to terrorism
(e.g. “of terrorist character”) may not serve as bases
for the application of serious legal consequences
because of a lack of the necessary concreteness and
well defined content [47/2003. (X. 27.) AB; 44/2004.
(XI. 23.) AB]. On the other hand, the Constitutional
Court also emphasizes that protecting the internal
order and public security of the country and the
police necessitates serving these in an efficient man-
ner [65/2003. (XII. 18.) AB; 9/2004. (III. 30.) AB].

Even according to the opinion of the Constitu-
tional Court, such efficiency is apparently to be sup-
ported by legal provisions which otherwise would be

unacceptable in the civil sphere. An example of such
a provision is the duty to comply with unlawful
orders or instructions. The Court ruled in one case
that exemptions from the general duty of obedience
to law deriving from the essence of the democratic
sate and Rule of Law may only be constituted by
making possible the issuing and the executing of
unlawful orders in the interest of constitutional val-
ues [8/2004. (III. 25.) AB]. For example, only the
defence of the country is referred by to the decision.
On the other hand, another decision of the same
Constitutional Court came to the following conclu-
sion: “Protection of public order or public security as
constitutionally acknowledged purposes of the state
may justify the implementation of law enforcement
means and procedures. This necessity is to be deter-
mined by the legislation. However, in the course of
regulating institutions established for these purposes,
positive provisions of the Constitution must be com-
plied with to their full extent. A fundamental expec-
tation of legislation is the observance of the require-
ments of legal security, clarity and calculability of
norms, further keeping in mind the application of the
principle of necessity and proportionality related to
restricting basic rights, elaborating procedural guar-
antees, and ensuring the coherence of the norms
related to the given institution within the whole sys-
tem of current legislation.”12

The duty of the Police is to protect public securi-
ty. The term “internal order” used in Paragraph (2)
of Article 40/A of the Constitution and in Paragraph
(1) of Article 1 of the Police Act is a reference to pre-
vious state security activities,13 as, at the time of the
comprehensive modification of the Constitution in
1989, the national security services were not separate
from police. The fact that there would have been the
possibility to make this provision more precise
because there were a number of modifications affect-
ing the regulations of the “armed” VIII Chapter of
the Constitution is yet another problem. Due to the
fact that the police protect public security on the one
hand and, on the other hand, they detect and prevent
of terrorist acts, one can logically conclude that the
Constitution and the Constitutional Court do not rec-
ognize the possibility to stray from constitutional
requirement, and thus from the primary duty to
respect and protect human rights in the area of acting
against terrorism. Regardless, it is unthinkable that in
the course of performing such activities (detection of
terrorist acts) national security services would be enti-
tled to use substantially different means.

It can be concluded that the domestic legal system
remains unchanged with regard to the underlying val-
ues and basic norms that have existed since the
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change of the political regime. The Hungarian sys-
tem thus, in congruence with international expecta-
tions, does not regard the fight against terrorism as an
activity in which it is possible to deviate from the
constitutional requirements.

O N  T H E  H U N G A R I A N  P O L I C E
A C T  A N D  N A T I O N A L  

S E C U R I T Y  A C T  I N  F O R C E

Division of competencies

In Hungary, counter-terrorism duties are basically
those of the police. The Police organization exercis-
es substantial powers in all three phases (prevention,
obstructing and averting, detection and investigation
of acts committed). Police may, according to Para-
graph (1) of Article 63 of the Police Act in addition to
Articles 64 and 69, carry out secret information gath-
ering in order to prevent, detect, and stop terrorist
acts and other crimes, and in order to identify and
apprehend the offender, to search and determine the
whereabouts of a wanted person, to collect evidence
and to protect the authorities conducting an investi-
gation and those collaborating with justice. This can
be done either with or without a judicial warrant,
depending on the character of the intervention.

It should be mentioned that a terrorist act, as it is
defined by the Criminal Code, which refers to the
activities of all crime prosecuting organs and those
performing similar or connected functions, does not
only include attacks that are actually committed, nor
does the scope of the law cover only the perpetrators
of such deeds. Paragraph (4) of Article 261 of the
Criminal Code also threatens with punishment those
who make preparations for the execution of terrorist
acts. A special definition with more serious sanctions
relates to any preparatory behaviour contributing to
the activities of a terrorist group [Paragraph (5)].
According to Paragraph 6, it is important, from both
the perspective prevention and that of detection, that
a person who reports an act unknown to the authori-
ties be offered immunity from punishment. The pro-
vision that follows [Paragraph (7)] determines the
punishment for threatening to commit terrorist acts
while Paragraph 8 imposes a duty to report such
offences and makes non compliance punishable by
the deprivation of liberty.

Criminal procedure legislation has also to be men-
tioned in this context. The 1973 Code of Criminal
Procedure No. I in force until July of 2003 declared,
similarly to the present law, the official principles of
legality, according to which, once the occurrence of

certain legally established conditions is proven, the
competent organs had the duty to begin conducting
a procedure. However, there is an essential difference
between the conditions of the previous legislation
and those of the current legislation. Article 12 of the
previous piece of legislation made possible com-
mencing the procedure only in case of reasonable
suspicion of commission of a criminal offence. On the
other hand, Act No. XIX. of 1989, which is in force at
present, requires only the establishment of a plain
suspicion in order to begin an investigation that is not
in reference to particular persons. A reasonable sus-
picion that is supported by more facts than in the
case of plain suspicion is, however, needed, in order
to establish a suspect in a case.

As has been previously explained, preparations for
a terrorist act or a failure to report knowledge of such
preparations can already commence a criminal proce-
dure. In other words, the prevention of terrorism, as
it is understood in everyday life, is done to a large
extent within criminal procedures and more precise-
ly during the investigation. Hence it is necessary to
refer to the role of the Prosecution as this service,
according to the Code on Criminal Procedure in
force, dominates the investigation by both investi-
gating and ordering investigation.

All these factors make the delineation of the scope
of activities of national security services very prob-
lematic. One of the few points of orientation is the
provision in Paragraph (1) of Article 31 of the Nation-
al Security Act, according to which national security
services do not exercise investigative powers. How-
ever, all investigation up to the beginning of a crimi-
nal procedure, that is until establishment of suspi-
cion, is also their task. The Office of Intelligence,
dealing basically with foreign information gathering,
collects information on terrorist organizations outside
Hungary, while the National Security Office, which
performs constitutional protection functions, detects
and averts the terrorist efforts of foreign powers,
organisations, or persons corresponding to Paragraph
c of Article 5 of the National Security Act. Paragraph
i of the same article provides that the National Secu-
rity Office investigate terrorist acts if the report of the
crime has been sent to its office or if their office dis-
covers the perpetration of such an offence. The activ-
ities of the military’s secret service exist in parallel to
those of the National Security Office. The Military
Intelligence Office collects data about terrorist orga-
nizations that endanger the armed forces (today: the
Homeland Defence Force). The Military Security
Office, as a military equivalent of the National Secu-
rity Office, must detect and prevent the terrorist
efforts of foreign powers, organisations, or persons in
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the area of the Ministry of Defence and the Home-
land Defence Force. In addition to this, the Military
Security Office also detects terrorist acts within the
scope of its activities independent whether they are
committed by foreigners or by Hungarian nationals.

The problem is that, based on this explanation,
according to the present substantial and procedural
provisions, an investigation must be started even in
the case of the emergence of a plain suspicion (less
than 50% probability) of somebody inviting another
person to commit an offence, somebody offering his
own participation or somebody undertaking plans to
execute such an offence in the future. In such cases
there is no longer any basis for national security
investigation. The question remains, what kinds of
behaviour can be detected beyond these relation-
ships, which are far from the actual execution of a
terrorist act? Practically none, as the manifestation of
the intention to commit such a crime, which is not
punishable with regard to “normal” offences, is hard-
ly imaginable without the presence of a threat as
defined in Paragraph (7) of Article 261 of the Crim-
inal Code. Pure thought does not exist in a realm
that is accessible to the power of a constitutional
democracy.

There is cause for some concern with regard to the
hardly conceivable situation, in which there remains
a possibility to detect the relationship of the police
and secret service tasks prior to an investigation. First
of all, we must ask whether it is reasonable at all to
designate terrorist investigation as a national security
competence within the narrow framework outlined.

In the course of the Parliamentary debates on the
National Security Bill the keynote speaker of the
ruling government party (the Hungarian Socialist
Party), Mr. Lajos Kórozs, reasoned that one of the
characteristic features of the fight against terrorism
that belongs to the National Security Services’ area
of competencies is its undercover appearance.
Therefore, it is necessary to carry out its detection
and prevention through the use of a particular set of
means of the services (Session on 24. 10. 1995 of the
Parliament).

If this is the case, the provision of the compe-
tence police investigation can be questioned. How
is it possible to refer this task of paramount impor-
tance with regard to the security of the nation and
that of individuals to the competence of a police
force that is not entitled to use national security
means, thus, making the investigation dependent
upon on the circumstances of the arrival of a report
and which organisation happens to first learn of a
terrorist act that is under preparation or that has
been committed?

The answer can seem reassuring. As a matter of
fact, the particular “set of means of the services” is
also accessible to the police. There are no substantial
secret means that cannot be applied by the police. At
the same time, the organs of the police can start the
investigation without delay and they also can use the
full scope of the necessary coercive measures. It
should also be noted that members of national secu-
rity services may resort to typical police means and
methods except those that pertain to conducting
investigations. The law provides, in a rather unusual
way, these organizations with the power to arrest,
detain, handcuff and even use firearms. What is
more, members of national security services, as
opposed to police officers, may, for the purpose of
prevention, also use these forms of coercion in a man-
ner that eventually leads to the loss of human life.

The Coordination Centre Against Organized
Crime (hereafter: Centre) established by the Act No.
CXXVI of 2000 is devoted to the harmonisation of
the activities of the police with those of the national
security services in addition to the coordination of the
national security services in relation to each other.
According to Paragraph (1), Article 5 of this Act, the
cooperating organizations, the police and the nation-
al security services, are obliged to immediately for-
ward all of the relevant data that they gather, includ-
ing that which relates to terrorist acts, to the Centre
before taking the decision to start a criminal proce-
dure. Both the sender and the addressee must docu-
ment forwarding and receiving of data.

In the practice, this means that the fight against
terrorism necessitates ensuring that the Centre is
informed while detection is simultaneously under-
taken. In response to the information that the Centre
receives, it examines whether parallel detective work
is already happening, and it makes proposals to stop
such overlap. As a consequence, it is possible that the
analysis and evaluation of data is carried out simulta-
neously in three or more institutions (the organs con-
ducting detection and the Centre), while, according
to the above mentioned provision, an investigation
has to be ordered even in case of plain suspicion of
preparations.

Based on the decision of the Cabinet for National
Security of the Government, another new organ, the
Coordinating Committee Against Terrorism, was
established in November of 2003 with the task of
enhancing the collaboration among national security
services and the police.

In my opinion, this kind of division of competence
is far from justified. Indeed the overlapping com-
plexity of the coordination is rather dangerous to the
efficiency of preventing terrorism. It should be added
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that during past decades, there have been no terror-
ist attacks that could be termed significant, and even
the danger of such an offence has yet to be identi-
fied.14 Of course, one cannot, even given these cir-
cumstances, justify a failure to prepare for the worst.
It can be concluded, though, that one organization
would be sufficient in undertaking this task. It would
also be preferable to provide this organisation with all
of the data in order that it act exclusively in the fields
of prevention and detection and in order to bring an
end to the currently existing superfluous coordina-
tion. A division of competencies between police and
national security services, while feasible, is not rea-
sonable in the absence of a general separation of the
activities of the police with those of the national
security activities. At present such separation exists
to such a limited extent that in reality no clear-cut
difference separates either the tasks or the methods
to be applied.

Undertaking activities to prevent criminal terrorist
attacks from being committed or attempted is basi-
cally the duty of specially trained units that are main-
tained by the police. In exceptionally justified cases
it is possible to have recourse to the Forces of the
Homeland Defence [Paragraph (2) of Article 40/B of
the Constitution, Subparagraphs c. and f. of Para-
graph (1) of the Article 70 of the Act on National
Defence and the Homeland Defence Forces]. As the
armed actions against terrorism require special train-
ing and preparations, the power to use firearms,
which is given to the members of national security
services in Subparagraph b of Paragraph (1) of the
Article 36 of the National Security Act, may cause
concern. In my opinion, it is rather hazardous to
encourage the members of national security services,
who have not had the slightest training to take such
action. In actual fact, members of the national secu-
rity services could perform that which is expected of
them by the law even in absence of this legislation. It
should be recalled that the members of the services
may carry arms and that the justified (self-) defence
clause in Hungarian legislation may be invoked in
order to prevent an attack or a danger that directly
threatens public interest.

Special powers

Of all the substantial or procedural institutions that
can be found in the international practice of regula-
tion, the existence of a large number of them is
attributed to, at least in large part, the necessities of
the fight against terrorism. These institutions exist,
first of all, within the framework of the “war”
approach, which puts aside legal guarantees. Legisla-

tive provisions emphasizing the principles of neces-
sity and proportionality, however, also institutionalise
arrangements in order to ensure that the norms of
constitutionality and accepted international rules are
not exceeded. The following are specific examples of
legal guarantees that are put in check by the “war”
approach: indefinite detainment, proscribing certain
organisations,15 expanding powers to use secret
means16 and even the legalization of torture, depend-
ing on specific conditions.17

First of all, it should be remarked that there is no
power or procedural arrangement in the legislation on
police and national security services in Hungary that
could be used exclusively or predominantly in
counter-terrorism activities. This situation reflects the
previously mentioned, fact that, while there have
been a number of “common” offences that may rea-
sonably be compared to terrorism in their resulting
consequences and destruction, no terrorist act of out-
standing seriousness has occurred in Hungary. There
was a bank robbery resulting in eight deaths and
downtown Budapest has also experienced a devas-
tating explosion that killed several people.

These facts, in my opinion, clearly support the
conclusion that protection planning has to be
approached not with regard to the character of the
attack or with regard to its political-ideological deter-
mination. Protection planning must rather be
approached exclusively with regard to the values that
such activities are intended to defend, with special
attention paid to the protection of human life, which
corresponds to the concept of human security.

As previously mentioned, no provisions express-
ly adapted to the need of counter-terrorism activi-
ties are to be found in the Acts on Police and
National Security Services, although the special
norms elaborated for fighting organized crime can
also be applied to terrorism investigation. For
example, one can mention Paragraph (2) of Article
68 of the Police Act which allows information gath-
ering to be undertaken using a simplified process
that is different from the general procedure if a
delay would cause danger and if the case is related
to drug-trafficking, terrorism, unlawful trade in
arms, money laundering or organized crime. This
kind of arrangement may, of course, be justified.
The only question is why the legislature has not
provided for these exceptional possibilities of pre-
vention, arrest or detection in case of a “pure” mass
murder or the creation of a public danger. The only
explanation is that the legislature has not paid due
attention to constitutional values and especially to
the protection of human life and has instead of
focused on other interests.
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It should be noted that, according to Paragraph 8 of
the Article 137 of the Criminal Code, a criminal orga-
nization is a group consisting of at least three persons,
organized over a long period of time,
acting in coordination with the
intentional aim of committing crim-
inal offences that are punishable by
five years or more of deprivation of
liberty. As a consequence, a terrorist
group that is defined as such by a
particular provision [Subparagraph
b. of Paragraph (9) of Article 261 of
the Criminal Code] can, at the same
time, be qualified as a criminal orga-
nization: Thus, the same means that
target organized crime can be used,
without further reference, in the course of activities
against terrorism. Terrorists who undertake their
actions alone or in pairs are an exemption, as they no
longer constitute an organisation. However, this is
rather rare as detection and prevention necessarily aim
at relationships and communication. Thus, the collec-
tive preparation for or execution of an offence gener-
ally cannot be excluded from this provision.

It should also be noted that substantial legal barriers
do not obstruct the preventing, detecting and defeating
of terrorism as legislators proved to be very generous
when shaping competencies of the armed agencies.

In other words, the institutionalisation of specified
authorizations for the activities against terrorism were
not needed in the Police Act and the National Secu-
rity Act because these pieces of legislation provide so
much power in the entire domain of the protection of
public or national security that some of the authori-
sations appear only as exceptional means to counter
terrorism, and in some cases they aren’t even per-
mitted under those conditions. For example, we can
examine regulations for deprivation of liberty. Article
5 of the European Convention on Human Rights
gives an exhaustive list of the conditions, which can
serve as bases for the public power to restrict the
basic right to personal liberty. The European Court
of Human Rights, in implementing the Convention,
consequently emphasizes that Subparagraph c of
Paragraph 1 of Article 5 may only be invoked as a rea-
son for bringing people to the authorities in the case
of a reasonable suspicion but non in the case a plain.18

On the other hand, Subparagraph b of Paragraph (2)
in Article 33 of the Police Act makes it possible for
the police to bring people before the authority based
only on plain suspicion and to deprive them of their
personal liberty for up to 12 hours.

A further problem is the aim of the employment of
this kind of arrest and detention. It is obvious that

Article 5 of the Convention relates to criminal proce-
dure. However, no criminal procedure against an
individual can be initiated in Hungary based on plain

suspicion. Indeed, bringing persons
before the authority based on plain
suspicion serves the efficiency of
justice without providing the indi-
viduals concerned with their funda-
mental rights that are guaranteed by
the provisions of criminal proce-
dure. Actually, in a number of cases
a kind of “calling to account”
occurs. “Calling to account” means
an interrogation without applying
any of the procedural guarantees.
This usually occurs when an alibi is

verified, but it is also frequent that a person is “called
to account” in order to explain the origin of the
objects found on him. The specific reason for ques-
tioning and the criminal offence being investigated
are usually not communicated precisely because the
goal, or sometimes the result, of “calling to account”
is exploring previously unknown criminal offences. It
does not require profound thought to understand that
this practice violates the presumption of innocence.19

Nevertheless, the Supreme Court did not express
any criticism when it concluded concerning the evi-
dence taken in a case related to a very serious crime:
“In the course of calling to account and data collec-
tion defendant I first denied and then acknowledged
that he had killed his father, and he also has shown
the site where he buried him.”20

The approval by the Constitutional Court of this
provision is worrisome because it legitimates cause
for arrest and detention that lack the guarantees of
criminal procedure in order to serve the goals of
crime prosecution. Among the reasons given for the
decision to accept the constitutionality of this proce-
dure, the Constitutional Court even referred to the
necessity of establishing the notion of reasonable
suspicion for future investigations [65/2003. (XII.
18.) AB].

Article 54 of the 1994 Police Act empowers law
enforcement officers to use firearms in a number of
situations. A police officer may resort to the use of
firearms in the following situations: in order to avert
a direct threat to or an attack against a life; in order to
avert a direct attack endangering bodily integrity; in
order to prevent or to stop the execution of offences
that cause public danger such as a terrorist acts or an
airplane hijackings; in order to prevent the criminal
use of firearms, explosives, or other deadly means; in
order to prevent an act aiming at the unlawful seizure
of firearms or explosives; in order to avert an armed
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attack directed against a facility of outstanding impor-
tance for the functioning of the state or for supplying
the population with goods; in order to apprehend a
perpetrator who intentionally killed someone or to
prevent his escape; in order to enforce a police
request to put down weapons if the behaviour of the
person concerned leads to the suspicion of their using
them directly against others; in order to prevent a
detainee being freed by violence; in order to avert an
attack directed against the police officer’s life, bodily
integrity or personal freedom.

The Constitutional Court has repealed some of
the provisions, which it deemed unconstitutional.
The provision that permits the use of deadly force for
the apprehension and prevention of escape of a per-
son who has committed an offence against the state
or humanity has been repeals, as has been the provi-
sion that enables the use of firearms in order to pre-
vent the escape of a detainee or in order to capture
him [9/2004. (III. 30.) AB]. However, the goal of
apprehending a perpetrator who has intentionally
killed someone remains even in the absence of a
court decision that would provide a ruling on the
guilt of the person targeted. Needless to say, substi-
tuting a legal sentence with the knowledge of a
shooting police officer is far from respecting the pre-
sumption of innocence. It should be pointed out that,
in addition to some substantial constitutional con-
cerns, that the provisions largely overlap and a care-
ful analysis can only result in identifying the legal
condition to be invoked. This hardly contributes to
the efficient and timely police action that is required
in terrorist prevention activity.

One can conclude that the police have extraordi-
nary authorizations. While it is true that that the
police do not have the possibility to impose indefi-
nite detention, they can nevertheless resort repeat-
edly to arrests and to detentions that have a maxi-
mum time of 8 hours and, in case of prolongation, 12
hours. A lack of regulation with regard to activities
that can be undertaken during detention leads to
arbitrariness.

The situation with regard to the provisions of the
National Security Act is of a similar nature. Paragraph
(3) of Article 31 of this piece of legislation gives an
itemized list of the rights that may be restricted in
the course of performing the duties by the activities
of the services. The national security services may
accordingly, in compliance with the provisions of the
law, restrict the right to personal freedom, to an invi-
olable of private home, to private secrets and secrets
of correspondence, to the protection of personal data
and the freedom of information and to the protection
of possessions. As the right to assembly and religious

freedom are not on the list, the undisturbed practice
of these rights is guaranteed by Article 1 of the Law
No. II of 1989 and Article 1 of the Law No. IV of
1990 respectively.

Nonetheless, the government has formulated
expectations that are incompatible with the guaran-
teed right to assembly and religious freedom. The
home page of the Office of the Prime Minister, for
example, lists the obstruction of the gaining of
ground by groups and individuals belonging to or
sympathising with organizations functioning on the
basis of Islamic Fundamentalism as one of the tasks
of the National Security Office.21 It should be known,
however, that Fundamentalism is far from being
identical with terrorism22 and the obstruction of gain-
ing ground can hardly be imagined without disturb-
ing of the right to assembly and to the free practice
of religion (the former protects informal as well as
institutionalised relationships). A portion of the pop-
ulation of Islamic Fundamentalists do not even deal
with politics,23 and thus, the observation of such orga-
nizations without further criteria is possible only in
violating guarantees to religious freedom. The Year-
book of the National Security Office gives a detailed
account of the activities of Muslim communities and
organizations in Hungary (not published in the Eng-
lish version of the Yearbook) followed by a statement
that these groups, according to the data acquired by
the time of publication, have not carried out activities
supporting terrorism. Such reference to the previous-
ly collected data logically indicates an intention of
continue observation. The conclusion itself quite
obviously presupposes permanent monitoring of the
given groups and individuals by national security ser-
vices.

National security activities that violate the free-
dom of religion can, of course, be qualified as an
infringement of one of the provisions that can possi-
bly be restricted by national security operations.
Thus this practice is not necessarily a failure of regu-
lation. However, two additional norms of the Nation-
al Security Act must be mentioned here which, when
considered in the above discussion, can justify the
charges that the legislation is unconstitutional.

One of them, Article 10, stipulates that the Gov-
ernment must control as well as supervise the activi-
ties of the services. Within that framework, the Min-
ister in charge is responsible for, among other things,
dictating in written form [Subparagraph b. of Para-
graph (2) of Article 11.], the tasks of the services for
the Directors General in written form and instructing
them to satisfy the data needs of the Members of
Government. How, then, does the Minister know
what kind of danger deserves outstanding attention in
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a given period? Indeed, in a constitutional democracy
any secret service can at most operate a service that
reports, in a very general manner, perceived threats to
national security. However, the Commentary on the
National Security Act unquestionably declares that in
coordinating the network of organizations the pre-
dominant role is performed by the Government.24

The situation is made even worse by Paragraph (3)
of Article 27 of the National Security Act, which
requires members of the services to conduct unlaw-
ful activities. “If a professional member of the nation-
al security agencies is given an instruction to carry out
unlawful activities he will be obliged to call the atten-
tion of his superior to this fact but he will not be enti-
tled to refuse its execution [except for obviously
criminal actions].”

Undertaking unlawful conduct can thus even be
the duty of members of the services. Returning to
the previous example, while an instruction based on
a mistaken confusion between Fundamentalism and
terrorism is in itself no criminal offence, the execu-
tion of such an instruction has already resulted in the
activities of the National Security Office violating the
Constitution and the freedom of religion.

C O N C L U S I O N S

In Paragraph 2 of Chapter I of this study, I quoted
the thoughts of the Secretary General of the UNO,
according to whom strategies built upon protection of
human rights are essential not only in order to con-
firm our moral standing but also to promote the effec-
tiveness of action. I am strongly convinced that this
statement is also supported by the present overview
of the Hungarian legislation on police and national
security from the perspective of the possibilities of
counter-terrorism actions.

At the same time, competencies described togeth-
er with a high degree of complex of coordination
result in violations of basic rights because of the con-
fusion between police and national security powers.
In addition, a profound understanding is not neces-
sary to demonstrate that simultaneous analysis and
evaluation of data flow by different organs impedes
efficient activity despite (and even partly because of)
the duplicated coordination.

The legal framework designed for the police force,
which is also to be used in the fight against terrorism,
does not fit with the values of the Constitution and
those of international expectations. Because of this,
the real protection of public security that the people
need, one that would reflect the constitutional may
be endangered (e.g. by giving priority to less impor-

tant cases related to organized crime rather than data
collection with the aim of saving human lives). Such
practice also undermines efficiency in purely profes-
sional terms.

National security services are in a similar situa-
tion. An arbitrary extension of the ability to restrict
rights, combined with the Government’s power to
issue instructions, has yielded the devotion of large
amounts of energy to the observation of individuals
and communities who do not support terrorism
even according to the Yearbook of the National
Security Office.

The Constitution enshrines the most important
values of public power. In addition to that, it also
serves as a compass in the course of the interpretation
and the implementation of a very complex system of
law. Precisely because of this, the deviation from the
logic and provisions of basic law cannot yield profes-
sional success. On the contrary, after examining the
quantitative or qualitative signs of terrorism in com-
bination with the logic of public power functions, one
would not find cause for the institutionalisation of
“exceptionalism” (in which case, according to expe-
rience, the “exceptional” becomes a general rule).

As a result, the arsenal of the fight against terror-
ism must be derived from the concept of human
security. The respectful protection and promotion of
constitutional rights is not an obstacle but a goal of
security policy including measures taken to protect
against the threat of terrorism.
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