
I N T R O D U C T I O N

Ethnic data collection and ethnic discrimination (eth-
nicity-based selection and ethnic profiling), which are
in themselves controversial topics, have brought a
new set of challenges in the context of anti-terror law
enforcement procedures. This essay aims to survey
these challenges as they arise in Hungary, a country
that so far has not been directly affected by terrorism.

Part I sets the stage by delineating the general
practice of ethnic profiling and ethnicity based selec-
tion, and by describing how these arise in the context
of the fight against terrorism. Besides the perennial
problem with ethnic profiling — that it readily turns
into a form of ethnic discrimination — this practice
faces an independent problem: lack of effectiveness.
With the emerging war on terrorism enhancing the
appeal of ethnic profiling, it is appropriate to reflect
again on both problems.

Part II moves on to discuss the legal framework
within Hungary, a country that has a long history of
heated political debate surrounding the legal definition
of belonging to an ethnic group. Until now, however,
ethnic classification has arisen primarily in connection
with positive discrimination within minority law and
Diaspora law. Hungary’s data protection laws classify
personal data concerning national and ethnic member-
ship as special data (protected, among others, by the
means of criminal law). That is to say, unless the law
specifies otherwise, personal data concerning national-
ity and ethnicity cannot be processed without written
consent from the person in question. The irony of this
situation is that the law does not protect potential vic-
tims of discrimination; in fact, authorities have used
these provisions to make an easy case for dismissing
charges of ethnic discrimination. Traditionally, within
Hungary, law enforcement methods based on ethnic
selection have affected the Roma minority rather than
the minute Muslim community. Still, as we shall see,
the authorities have virtually unlimited discretion when
it comes to stops and searches, and, as a result, the pos-
sibility for misuse of power remains unhindered.

In sum, the Hungarian framework does not have
any special regulations that have come into effect

specifically during the war against terrorism. Still, the
authorities — including the police, the border guards
and the security services, which have an extraordi-
narily wide range of competencies that mostly paral-
lel one another — have unlimited discretion in initi-
ating action, leaving wide open the possibility of eth-
nicity-based subject selection.

A N T I - T E R R O R  E F F O R T S  A N D
E T H N I C I T Y  —  G E N E R A L  

O B S E R V A T I O N S

After a brief introduction describing how the counter-
terrorism measures that are undertaken by law
enforcement agents have entered the scene (Section
1), I discuss ethnicity in the context of police action.
I begin with two preliminary discussions: the first dis-
tinguishes various ways that the police (and, of
course, other service members) might take into
account ethnic/racial1 features (Section 2), and the
second examines the discretionary power of the
police in initiating action and, in particular, their
authorisation to stop and search drivers or pedestrians
(Section 3). These sections lead into a discussion of
the practice of ethnic profiling and ethnicity-based
selection (Section 4), which have long been under
attack and scrutiny for their role in ethnic discrimi-
nation. These misgivings have been pushed to the
background as racial profiling was recently deployed
in the anti-terror arsenal. It is important to bring eth-
nic discrimination back into focus, especially in light
of the fact that ethnic profiling has not paid off as an
effective weapon (Section 5), in anti-terrorism mea-
sures or elsewhere.

A New World with New Standards

Just about everywhere in the world, the war against
terrorism has had the effect of widening the control
functions of the national security and immigration
services, as well as of other law enforcement author-
ities. The expanded measures and procedures thus
introduced were often ones that legislators and law
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enforcement officials had otherwise only dreamed of
attaining. This time around, they could take advan-
tage of changes in the public sentiment due to soci-
ety’s shock over the tragic events and the fear that
spread in their wake. For example, there are certain
regulations with respect to banking (and clients’ data)
that the authorities have been longing for, to aid
them in their fight against drugs and organised crime,
but thus far had not succeeded in achieving due to
constitutional misgivings. Under the auspices of anti-
terror action, all of a sudden, the same regulations
become acceptable. Likewise, recent decades saw
the prospects of police patrolling based on discrimi-
natory racial profiling fail miserably (both profession-
ally and politically) within the Anglo-American world.
All the same, the Arab population became a natural
target of the war against terrorism. Evidently the hor-
rific notions of weapons of mass destruction and
recurring terrorist attacks have overwhelmed the pre-
viously held principle that it is better to have nine
criminals go free than to have a single innocent per-
son punished.

What is new in the world following 9/11? Tradi-
tional policing principles or, for that matter, the law
of the Geneva Convention (regulating the interroga-
tion of prisoners of war, for example) have become
unsuited to the handling of the peculiar warfare
undertaken by suicide bombers and terrorist organi-
sations.

The analysis below concerns ethnic discrimina-
tion, which probably constitutes the most widely
raised and most serious charge that critics raise
against anti-terror regulations and procedures.

Ethnicity and Policing

Before we turn to examining the constitutional stan-
dards for police ethnic profiling, two preliminary
issues have to be addressed. One concerns racial and
ethnic classifications by law enforcement authorities,
and the other focuses on constitutional standards
relating to the reasons and justifications (standards of
suspicion or probable cause) based on which law
enforcement action may be initiated. I will discuss
these in turn.

American case law and jurisprudence provides a
good illustration for the legal framework of police
ethnic data processing because dozens of circuit and
Supreme Court decisions address the issue. It is well
to note at the outset a crucial difference between the
continental conception and the Anglo-American one:
unlike the continental tradition, the U.S. and the
U.K. have a generally accepted practice of processing
ethnic (racial) data. Thus, in the latter countries,

ethno-racial data processing does not constitute a sen-
sitive issue from a data protection perspective. As
spelled out by a set of detailed court decisions, the
law distinguishes four ways in which police action
may rely upon ethnicity or race, applying different
constitutional measures for each of them.

The first relatively unproblematic scenario arises
when the victim or witness to a crime provides a
description of a specific suspect that includes ethno-
racial characteristics. In these situations, courts have
invariably found it legal to use such information — in
search warrants, for example.

A second, somewhat different scenario presents
itself when the description provided by the victim or
witness contains very little concrete detail about the
suspect beyond her race or ethnicity. In such cases,
on several occasions, the courts’ stance was that race
and ethnicity can be operative in negative descrip-
tions only. For example, if the informant identified
the perpetrator as black, then that information can
serve as basis for the police not to stop whites and
Asians, but it would border on discrimination for
them to stop blacks without any further reason for
doing so beside their skin colour.2

The third case is racial profiling, which will be dis-
cussed in detail later on. This practice relies on the
tenet that ethnicity in itself makes criminal involve-
ment more likely, and this assumption is not based
on any specific or general information about a given
individual.

Finally, the fourth case, which features promi-
nently in the war against terror, involves preventive
measures that rely on official, written directives about
certain racial, ethnic, national or citizenship-based
considerations. In these cases, the application of
ethno-racial profiles are no longer left to the discre-
tion of the police, border guards and airport security
personnel. Instead, ethnic profiling becomes an offi-
cially formulated prescription.

Suspicion, Probable Cause and Authorisation to Act

Under what conditions might the police (or other law
enforcement organs) initiate action? The standards
do, of course, change according to how concretely
specified the perpetrator is, what the degree of sus-
picion is, and in what capacity the law enforcement
agent is acting. The procedure can have various types
of legal bases: random, voluntary encounter; consen-
sual questioning that does not involve coercion,
where, in theory, the citizen may disregard the ques-
tion; stopping and questioning during an investiga-
tion; vehicle control; border control, etc. In discussing
the variety of legal bases for police action, we may
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well also want to pose several questions. Is it justifi-
able, for example, to institute a roadblock obstructing
everyone’s way (and not just that of a specific ethnic
group)? What kind of suspicion (if any) is necessary
for such a measure? Are random checks acceptable?3

All over the world, courts have attempted to clari-
fy these issues, but the task has not been an easy one
because it is notoriously difficult to classify scenarios
in which a member of a minority group is stopped. Is
it a case of ethnic profiling-based crime prevention
control? Or is it an investigation with a specific sus-
pect, a stop that is mere pretext (where a minor vio-
lation is used as a pretext for stopping), or outright
racist harassment?

The decisions have not been entirely consistent,
which make matters more complicated. In the 1975
Brignoni-Ponce case, for example, the US Supreme
Court did not accept the authorities’ claim that on a
stretch of road in the vicinity of the U.S.–Mexican
border, usually teeming with illegal immigrants,
someone should be able to be stopped solely on the
grounds that she looks Mexican.4 Stark contrast is
provided by the 2001 decision of the Spanish consti-
tutional court, which stated that skin colour and for-
eign appearance could serve as significant causes for
determining whom the police might stop. A year
later, based on a similar pretext (the existence of a
large number of Mexicans in a specific area), the
American Supreme Court also found it acceptable to
order a roadblock...

The situation is tricky because proof of unwar-
ranted ethnic motivation would require that the court
(or legislator) state that police action can be initiated
exclusively on the basis of individual behaviour or
suspect description. But no-one has ever said this —
besides the roadblock incidents already mentioned,
the US Supreme Court has also upheld many other
types of general controls (albeit ones that were free of
ethnic classification). Examples are alcohol tests
ordered for railroad workers involved in an accident,5
sobriety tests around nightclubs,6 and alcohol tests
prior to after-hours extra-curricular school events.7

Policing, Discrimination, and Ethnic Profiling

American studies on (mostly) highway patrols have
shown that blacks, comprising 12.3 percent of the
American population, are significantly over-represent-
ed among those stopped and checked by the police.8
In New Jersey, between 1994 and 1999, 53 percent of
those stopped by the police were black, 24.1 percent
were Hispanic and only 21 percent were white.9

This phenomenon sheds light on the fact that
direct or indirect discrimination against members of

a minority group need not be the result of flagrantly
illegal, intentional behaviour; discrimination may
instead be due to the questionable application of
apparently legal measures.

The institution called ethnic profiling was first
developed in the U.S. in order to detect drug couri-
ers, and was later implemented in traffic control, and
more recently in counter-terrorism procedures. At the
heart of these procedures is the idea that the race or
ethnicity of the perpetrator serves as a useful tool for
the detection of criminality. Thus, stops are not
induced by suspicious or illegal behaviour, or by a
piece of information that would concern the defen-
dant specifically. Instead, a prediction provides
grounds for police action: based on the high rate of
criminality within the ethnic group or its dominant
(exclusive) involvement in committing acts of terror,
it seems like a rational assumption to stop someone
on ethnic grounds. Measures are therefore applied
not so much on the basis of the (suspicious) behav-
iour of the individual, but based on an aggregate rea-
soning. The goal is to make an efficient allocation
(based on rational interconnections) of the limited
amount of the available police and security resources.
After all, the majority of the prison population is
Roma (black, etc.), and almost all of the terrorists are
Islam fundamentalists (mostly from Arab countries).
Accordingly, appropriate restriction of the circle of
suspects seems easily justifiable.

Originally, the procedure was about an attempt to
create a descriptive profile of suspects in order to
help the authorities in filtering out potential perpe-
trators based on certain sets of (legal) behaviour and
circumstances. In the case of drug couriers, such a
characterisation might include short stopovers
between significant drug sources and distribution
locations, cash paid for an airline ticket, and the rela-
tionship of ethnicity, sex and age to criminal statis-
tics. The case for ethnic profiling is further strength-
ened by the fact that the gangs that play key roles in
organised crime tend to be almost exclusively ethni-
cally homogenous.

The irony of the situation is that it was right
around the time of the World Trade Centre attacks
that racial profiling suffered decisive rejection within
professional as well as political circles. In the fall of
1999, 81 percent of those asked opposed stops and
vehicle control based on ethnic profiling. By contrast,
in a poll conducted a few weeks after September 11,
2001, 58 percent approved of the idea that Arabs
(including American citizens) be subject to stricter
security checks before a flight.10

In connection with anti-terror measures, there was
therefore renewed debate over preventive measures
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based on ethno-racial profiling. Some commentators
emphasise that ethnic profiling is in principle unac-
ceptable. The result, according to these critics, is the
harassment of the innocent minority middle class,
which is subjected to a kind of “racial tax” that
affects all aspects of people’s lives. A further unwant-
ed result is the strengthening of racial/ethnic essen-
tialism, reductionism to black and white (Roma and
Hungarian; Arab and non-Arab, etc.).

Another, straightforwardly pragmatic criticism has
called attention to the practical ineffectiveness of
racial profiling: inherent in the prima facie plausible
reasoning based on statistics is a profound (and prov-
able) error. Studies conducted in New Jersey and
elsewhere have targeted stops based on racial profil-
ing, involving vehicle checks and body searches. The
aim was to discern how effective these measures
were in detecting drug possession and illegal posses-
sion of weapons. The studies clearly demonstrated
that there was no significant, tangible difference
between the proportional hit rate within the white
population and the non-white population. Not only
did the study find that the authorities habitually
stopped a disproportionate number of non-white dri-
vers, but it also confirmed that the hit rate testifies to
the ineffectiveness of ethnic profiling. Racial profil-
ing relies on the assumption that a high rate of crim-
inality is connected to ethnicity, so the hit rate must
be higher among, say, African Americans. For a long
time, no-one asked for a proof of this seemingly sen-
sible connection; after all, a sufficient number of
criminals were found among the disproportionately
high number of minority members stopped. But
researchers argue that this does not yield a cost-effec-
tive method because the number of false negatives
and false positives is bound to be much too high.11 In
other words, the measures have a disproportionate
negative impact on the black (Roma, Arab) popula-
tion that is law-abiding, while also reducing the pos-
sibility of finding perpetrators that belong to the
majority population.12 To summarise the results, the
previously esteemed effectiveness (which was always
assumed, rather than checked and confirmed) turns
out to be illusory and does not provide an appropri-
ate policing, prevention and security policy.

A third argument mentions the risks inherent in
alienating crucial minority communities in the context
of law enforcement (policing and prevention). Ethnic
profiling raises additional severe misgivings apart from
the problem of false positives and negatives. The
community policing model has demonstrated the now
well-known danger of alienating crucial populations.
This model maintains that local policing is most effec-
tively done with active participation from the com-

munity. Law enforcement thus should not be an
antagonistic, unjust, oppressive power, but a protector
of peaceful, law-abiding people, with the criminals
pitted as the enemy. With respect to terrorism, we
should not overlook the importance of community
cooperation. It is no coincidence that the Bush gov-
ernment identifies truck drivers, cab drivers and park-
ing meter attendants as high-priority potential infor-
mants (helpful in identifying bombers or suicide
bombers), in addition to the particular importance of
members of the Muslim community, that can detect
suspicious behaviour.13 Indeed, most of the American
terrorists identified up until recently were caught
based on community reports.

Terrorism and Ethnic Profiling14

What is behind the changes in the public and pro-
fessional sentiment towards racial profiling?15 With
the increases in the dangers and risks of terrorism, we
are more and more willing to give up some of our
rights, especially if there is a life or death situation at
hand. Faced with the possibility of an asymmetric
crime in which the death of a single terrorist yields
the death of thousands, people’s sense of justice is
not necessarily offended by an effective procedure
that is based on discrimination and prejudice. More-
over, profiling does strike us as more reliable when it
comes to terrorism: after all, even though not every
Arab or Muslim is a terrorist, still (we tend to
assume), every terrorist is an Arab or at the very least
a Muslim fanatic.

Even though the above reasons seem plausible,
they are not necessarily tenable. Several critics of eth-
nic profiling have pointed out that its ineffectiveness
(illustrated through the example of false positives and
false negatives) does not improve in the context of
anti-terror measures.16

It is well to note that racial profiling can indeed be
criticised for its lack of effectiveness. Staying with
American examples, not only is it unfeasible for the
11,500 FBI agents to adopt the working assumption
that the entire Arab-American population — some
3,5 million people — are potential terrorists, but it is
also crucial to avoid alienating that very population —
especially when it comes to terrorism. (Consider one
of the very few terrorist arrests where the suspect was
eventually charged: in Lackawana, New York, a
report from the local Muslim community tipped off
the authorities, leading to the arrest.17) Further, false
positives raise a special problem with respect to ter-
rorism: it is untenable to assume that only Arabs are
involved in terrorist attacks. We need only mention a
couple of incidents that happened on American soil:
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Richard Reid (the “shoe bomber”), a British citizen
from the West Indies; Jose Padilla (the “dirty bomb”
terrorist of Chicago’s O’Hare Airport), a Hispanic
man who converted to Islam while in jail; Zaccarias
Moussaoui from Morocco; not to mention white
Americans like John Walker Lindh (the American
Talib), Timothy McVeigh, and Charles Bishop.18

Having briefly highlighted some general questions
relating to the ethnically discriminatory elements of
“ordinary” and anti-terrorist policing and law enforce-
ment practices, let us now turn our attention to the
case of Hungary.

T H E  H U N G A R I A N  
L E G A L  F R A M E W O R K

After providing some data on ethnic, racial and immi-
grant groups within Hungary (Section 1), I first
analyse existing definitional problems under the
Minorities Act (Section 2) and then assess the stan-
dards for the collection of ethnic data (Section 3). In
Section 4, I describe the competencies and proce-
dures of the police, the border guards and the securi-
ty forces. Before my concluding remarks, I discuss
existing anti-terrorist legislation (Section 5) and evi-
dence of racial profiling (Section 6) within Hungary.

Data on Ethnic, Racial and Immigrant groups

There are thirteen recognised ethnic and national
minorities in Hungary. The number of immigrants and
foreigners with non-European phenotypes has also
increased in recent years, producing a new victim group
for racial profiling. Recent immigration however, is still
of relatively small scale, mainly transitory or coming
from neighbouring countries.19 As a result, ethnic profil-
ing in Hungary is an issue that affects first and foremost
the Roma, the only recognisably visible minority.

The size of the Roma population is hard to estab-
lish due to the legal ambiguity of registering ethno-
national data and the Roma’s lack of confidence in
the state. Census and academic estimates range
between 200,000 and 600,00020 (2-6% of the Hungar-
ian population). Roma experience widespread dis-
crimination in all walks of life. Stereotypes and prej-
udices against this group are prevalent in the Hun-
garian public opinion.

Definitional Problems under the Minorities Act

Data collection aside, ethno-national affiliation in
itself is a controversial, ardently debated topic in
Hungary. It comes up in two dimensions: defining

the group itself and defining membership within the
group. As it is closely connected to the questions of
ethnic profiling and indirect discrimination, it is
essential to provide some brief preliminary highlights
of the legal background of the most important ele-
ments in the debates.

Group Affiliation

In Hungary, national and ethnic minorities are specif-
ically protected under the Act on the Rights of
National and Ethnic Minorities.21 As Article 68 (1) of
the Constitution states: national and ethnic minorities
living in the Republic of Hungary participate in the
sovereign power of the people: they represent a con-
stituent part of the State. The Act does not, howev-
er, define the term ‘ethnic’ or ‘national minority’. As
a result of political negotiations, for example, Jews are
not included among national and ethnic minorities
for the purposes of the Act, a fact which, however,
does not prevent them from being covered by the
Race Equality Directive22 and general domestic anti-
discrimination legislation.23

The 1993 Act defines national and ethnic minori-
ties as groups that have been present in the territory
of Hungary for over 100 years and “(§ 1.) constitute a
numerical minority within the population of the
country, whose members hold Hungarian citizenship
and differ from the rest of the population in terms of
their own tongue, cultures and traditions, and who
prove to be aware of the cohesion, national or ethnic,
which is to aim at preserving all these and at articu-
lating and safeguarding the interests of their respec-
tive historically developed communities.”

According to the Act, the following groups com-
prise these minorities: Bulgarian, Roma (Gypsy),
Greek, Croat, Polish, German, Armenian, Roman,
Ruthenian, Serb, Slovak, Slovene, and Ukrainian. In
order to register a new minority group, a popular ini-
tiative signed by 1000 citizens must be submitted to
the Speaker of the Parliament.

Without going into an in-depth analysis of the
Hungarian statutory model, two controversies — pro-
cedural as well as material — need to be pointed out.
Both material requirements (100-year presence and
1000 signatures as a special popular initiative) for
qualifying as an ethnic or national minority seem
problematic. The Act, besides defining the two group
constituting requirements, also contains an enumera-
tion of the thirteen minority groups that are recog-
nised by the Act, which means that the Parliament
would need to pass a formal amendment to these
provisions if a new group were to qualify. The House
(being sovereign), however, is not obliged to vote
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affirmatively on the question, which is in sharp con-
tradiction with the otherwise clearly defined require-
ments. The law therefore uses language that initial-
ly appears absolute and seems to set forth the collec-
tive right of establishing a minority group (that is, a
right to be registered and recognised as such), but in
fact it remains politically dependent.

Another set of issues arise around the theoretical
and practical questions of who is to verify or whether
the 100-year requirement has been fulfilled, and
when the clock is supposed to start ticking. When
will the Chinese minority (a considerable population
since the political transition) be entitled to seek
recognition? What about the Palestinians, who may
claim some 600 hundred years of presence if
“Ismaelite” merchants are considered?24

Not only does this model make it difficult for new
groups to gain recognition, but it also opens the floor
to legally permitted misuse. For example, based on
the letter of the law, by seeking registration of the
Hungarian Francophone community, a thousand
friends of French art and cuisine may easily find tax-
paid support for their cultural-leisure activities.
Commentators also point out that, besides being
inherently arbitrary, the measurement of the 100-
year presence is not supported by any legal guide
lines, therefore anyone commissioning a historical
study showing a century-long presence of any given
group can beat the system, and get around the legis-
lator’s intent.

As a background note, it is important to stress that
post-1989 Hungarian minority-politics cannot be
understood outside the context of the ethnic Hun-
garian Diaspora.25 We can even say that besides clas-
sical commitments, one of the primary reasons
behind constitutional motivations for providing and
recognising minority rights has been Article 6 (3) of
the constitution, which declares that “the Republic
of Hungary bears a sense of responsibility for the fate
of Hungarians living outside its borders and shall pro-
mote and foster their relations with Hungary”. Com-
mentators claim that the creation of the above
described homogenous legislation for national and
ethnic minorities may help promote the rights of eth-
nic Hungarians living in neighbouring countries; it
cannot, however, provide an effective institutional
framework to deal with the specific and robust
Roma-problem. Also, this monolithic minority cate-
gory is inefficient in serving the needs of all thirteen
official minority groups in Hungary, which substan-
tially differ in size and consequent claims and aspira-
tions. Also, critics point out that the European acces-
sion and subsequent changes in the constitutional
and socio-political climate brings challenges that the

anachronistic, pre-accession minded Diaspora-target-
ing law cannot cope with. For example, the appear-
ance of European and other migrant workers and
immigrants will bring challenges that the existing
legal framework may be ill equipped to confront.
Newly arriving groups will easily outnumber small
traditional national minorities (such as the Armenian
and Ruthenian), and, at the same time, the current
legal framework does not have clear guidelines as to
how new groups can seek official recognition.

Individual Affiliation

The other, even more controversial element of the
Hungarian framework relates to the lack of satisfying
legal guarantees regarding individuals’ minority affil-
iation. Hungarian law allows for the handling of data
on racial and ethnic origin only with the consent of
the person concerned.26 This gives rise to what is
commonly known as “ethno-business” or “ethno-cor-
ruption”.

In this model, the exercising of minority rights is
not dependent on minimal affiliation requirements.
Stephen Deets documents, for example how school
officials pressure the parents of “Hungarian” stu-
dents to declare their children German: “according
to Hungarian government statistics, in 1998, almost
45,000 primary school students were enrolled in
German-minority programs, which, by the latest
census, is about 8,000 more than the number of eth-
nic Germans who are even in Hungary”.27 Similarly,
in court proceedings, non-Roma employees testify
to be Roma in order to rebut claims of ethnic dis-
crimination.28

Hungary also established a relatively potent form
of autonomous minority institution, a minority self-
government structure (bodies that co-exist with local
municipal administration), and a decision to vote at
minority self-government elections is left solely to
the political culture and conscience of the majority.
Thus, in Hungary, citizens can vote for minority self-
government candidates regardless of their ethnic ori-
gin. This enables members of the majority to take
advantage of the various remedial measures. For
example, the wife of the mayor of Jászladány — a vil-
lage notorious for segregating Roma primary school
children from non-Roma — can hold an elected
office in the local Roma minority self-government.
Likewise, non-Roma parents can claim that they are
Roma in order to conceal racial segregation.29

Hungarian minority representatives repeatedly
claim that the fact that some candidates ran as Roma
in one election and then later as German in the fol-
lowing term (which is permitted by both the law and
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the ideal of multiple identity-formation) proves the
flourishing of local ethno—business.30 Similarly, both
the President of the National Romanian Minority
Self-Government31 in Hungary, and the (Romanian)
Secretary for Romanians Living Outside Romania32

found it worrisome that the 2002 local elections
brought an increasing number of candidates for
Romanian minority self governments, while the
number of those identifying themselves as Romanian
in the national census is decreasing.33 In their view,
the answer lies in the fact that “Gypsies” and Hun-
garian immigrants who moved from Romania are run-
ning as Romanians. The critics are right, for example,
in that some Roma politicians decided to run under
different labels (in most of the reported 17 cases, Slo-
vakian), expressly for the purpose of exposing the
problematic aspects of the legal framework. Also,
there are several municipalities where (according to
the national census) nobody identified herself as a
member of any minority group, yet numerous minor-
ity candidates were registered.34 The examples of
loopholes in the legal regime sometimes result in
complete absurdity. In order to express their admi-
ration of German football, for example, a small vil-
lage’s entire football-team registered as German
minority-candidates for the elections.35

It should also be noted that the question of ethno-
national identity has been in the centre of other
socio-political debates, such as the Hungarian status
law,36 a framework legislation that provides for
schemes of rights and preferences available for eth-
nic Hungarians living outside of Hungary’s borders.
During the drafting of this law,37 an ardent domestic
political debate38 arose from the various legislative
approaches in identifying who would be considered
Hungarian (for the purposes of the law.) In fact, the
contradiction between the basic liberal tenet of the
free choice of identity and the desire to reduce (the
legal) options for both politically and financially
undesirable misuse was perhaps the most controver-
sial aspect of the law.

In June 2005 the Parliament passed a comprehen-
sive amendment to the Minorities Act. The legisla-
tion made a point of setting forth a plan for institu-
tional reorganisation of the minority-protection mech-
anisms. At the same time, combating the aforemen-
tioned ethno-corruption (that is, the utilisation and
misuse of remedial measures for private means that
are contrary to the legislators’ intentions) will intro-
duce a somewhat controversial registration procedure
for those who decide to take advantage of the various
privileges and additional rights set forth by the
minority law. In order to ensure that only members
of the given minority can vote and be elected to

minority self-government, the law redefines the
meaning of Article 68 par. (4) of the Hungarian Con-
stitution which stipulates that national and ethnic
minorities have the right to establish minority self-
governments. The Act thus departs from the pre-
existing dedication to the free choice of identity, and,
by eliminating the explicit provision allowing for the
recognition of multiple identity, sets forth legal
requirements for minority political participation.
According to the new legislation, both the right to
vote for and to run as candidates at the minority elec-
tions would require the registration.39 President Fer-
enc Mádl, vetoed the Act and, at the time of the sub-
mission of the manuscript, the Constitutional Court’s
decision was still pending.

Having described the general issues related to
ethno-national identity, let us now turn to the ques-
tion of ethnic data collection.

Standards for the Collection of Ethnic Data and the
Murphy-Law of Prejudice

Data protection laws40 in Hungary prohibit the col-
lecting and processing of sensitive data, among them
data on national or ethnic origin, without the con-
cerned person’s explicit consent.41

Law enforcement practice in this regard appears to
be quite illogical. For example, officials claim that
even the recording of racial violence victims would
run against statutory provisions, even though the
Criminal Code42 acknowledges certain racially moti-
vated crimes, such as “violence against members of
national, ethnic or racial minorities and religious
groups” or “incitement against community”. All such
crimes presuppose a belonging to a given (racially or
ethno-nationally defined) community.

This issue provides a wide range of examples for
what we may call the “Murphy-law of prejudice”.
This describes the following phenomenon: no matter
how sweet the constitutional and statutory language
that deals with equal treatment, the free choice of
identity and the protection of sensitive data might
sound, it is always the discriminatory practice of the
majority that will actually provide a practical defini-
tion for ethnic affiliation. Thus, when it comes to the
mistreatment of members of various ethnic groups,
no serious difficulties with regard to definition or
recognition arise for the discriminating party. Such
conceptual ambiguities will only worsen the protec-
tions provided for the victimised group.

Statistics showing racial crimes and violence to be
virtually non-existent should not be taken to suggest
that such incidents are in fact absent within Hungary.
Such statistics in fact demonstrate that law enforce-
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ment agents, as well as prosecutors and courts are
very reluctant to recognise racial motivation in violent
and non-violent crimes committed against Roma vic-
tims.43 Officers and officials habitually claim that it is
because of the lack of clear legislative guidelines for
the establishment of racial motivation that the major-
ity of such instances will only qualify as nuisance,
assault or mischief, however, some politicians and
experts argue that criminal legislation in force could
easily allow for a less narrow, more minority-friendly
interpretation.

Officially, no police registry contains any ethno-
national or racial data per se, and in official use, such
as press releases for example, even if the victim or a
witness would claim that the offender was, say,
Roma, the formal suspect description will not use any
ethno-national signifiers. Instead, a (presumed) polit-
ically correct meta-language would be used, describ-
ing the suspect as “Creole”, or a person with a dark
complexion.

It should be noted that data protection regula-
tions44 do not prevent the handling and processing of
data on the self-declared or perceived ethnic origin of
individuals. Although on the national level, the exis-
tence of such statistics is mostly denied, ethnic data
is collected by many institutions — for administering
minority self government elections, affirmative action
quotas, minority scholarships, etc. For some proce-
dures set forth by the Minorities Act (seeking minor-
ity self-government elections or minority language
education, registering first names that are not includ-
ed in the official Hungarian register, etc.) one needs
to make a formal declaration regarding ethno-nation-
al affiliation, in order to be eligible for the measures
or preferences.

In practice, several authorities allegedly keep
ethnic data based on the perceived ethnicity of per-
sons,45 and researchers and human rights NGOs
also sometimes rely on such estimates.46 This leads
us to the central question within ethno-national
data collection (and similarly, within racial profiling
and discrimination): should group identity be based
on self-identification, or on perception? As Lilla
Farkas claims, “Curiously, when penalising vio-
lence against a member of an ethnic group, Hun-
garian criminal law recognises the difference
between self-identification and perceived ethnic
origin and attaches the same criminal liability to
violence committed on either ground.47 As Hungar-
ian judges seem to understand now, a plaintiff who
does not profess himself in court as belonging to
the Roma minority, can at the same time claim that
he was discriminated on the ground of his per-
ceived ethnic origin.”48

A Test for Ethnic Profiling: Law Enforcement 
Competencies and Authorisations

Part I, Section 3 establishes the standards for initiat-
ing police actions — above all in stop and search
cases — as a crucial aspect of ethnic profiling prac-
tices. The present section makes clear just how much
is left to the discretion of Hungarian law enforcement
authorities — the police, the border guards and the
national security agency.

The Police

According to the Hungarian legal framework, the
police have an extremely wide, almost indefinite
threshold for high-discretion stops; they have full dis-
cretion to perform routine control-checks on
motorists and pedestrians. The police may stop any-
one at any time and ask any questions deemed nec-
essary.49 The vacuous language of Article 29 of the
Act on Police50 gives full authorisation for the police
to stop and request identification of “anyone, whose
identity needs to be established”. If the need arises,
because the individual is not willing to co-operate or
because her identity cannot be sufficiently estab-
lished, she may be searched,51 arrested52 and held for
eight hours. The chief of the local police unit may
prolong the detention period for an additional four
hours if the process has not been successful. Should
this (maximum 12 hour) arrest not be sufficient,
another type of detention53 („public order deten-
tion”) may be ordered, which (including the time
spent in arrest) may take as long as twenty-four
hours. For these stop and search procedures no sus-
picion whatsoever is needed, no probable cause stan-
dards are set forth and, as demonstrated above,
unsuccessful identification itself may lead to up to 24
hours of detention. Apart from arrests or detentions,
the police are under no obligation to provide an
explanation — the only exception being when the
individual herself requests such information.54 The
Constitutional Court ruled on several challenges to
these provisions55 and has been consistently dismiss-
ing petitioners’ claims — disregarding dissents’ argu-
ments pointing to a disproportionate length of the
detention and a lack of motivation for speedy police
procedures with regard to detainees who are being
held without having committed anything illegal.

Another form of stop and search competencies
comes up in the context of vehicle control. According
to Article 44 of the Police Act, the police may at any
time check the legality of vehicle operation and pos-
session. The police may therefore randomly stop and
check vehicle ownership documents, certificates for
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appropriate carbon-dioxide emission, highway stick-
ers (a Hungarian equivalent for motorway tolls), they
may check the first-aid kit (a required accessory for
all vehicles), the insurance papers of the vehicle, or
the condition of the windshield wipers. Critics56 have
argued that it raises constitutional concerns that a sig-
nificant part of this type of control is actually of an
administrative nature and should not be performed
by the police forces. For instance, in the case of a
company car, checking for the authorisation of the
manager is not a policing matter per se; such proce-
dures rather serve social security, tax, and adminis-
trative purposes.

Matters of police competencies also raise the prob-
lematic issue of reasonable suspicion and probable
cause standards. According to the Act on Criminal
Procedure,57 probable cause is needed for the initia-
tion a criminal procedure; still, an arrest or the above
mentioned “public order detention” does not qualify
as such. As a result, in addition to failure to provide
proper identification, a “simple” suspicion (the prob-
ability of criminal offence does not exceed 50 per-
cent) also suffices for these coercive measures.58

Although the legislator never bothered explaining
what these standards are supposed to mean, the Con-
stitutional Court upheld the law,59 precisely on the
ground that these measures do not amount to crimi-
nal procedure and the detainee (whose co-operation
is crucial in these procedures) does not qualify as a
defendant under criminal procedures.

Border Guards as Immigration Officers

Border control agencies are another area of law
enforcement worth considering. In enumerating com-
petencies and coercive measures, the Act on Border
Control Forces60 gives almost identical authorisation
as that of the police forces. What makes this peculiar
is that besides classical border guard competencies,
Articles 22 and 61 of the Act give a wide authorisa-
tion to both the police and the border control agen-
cies to supervise regulations set forth in the Act on
Immigration and Alien Control.61 Among other
things, the latter law obliges aliens to carry at all
times and upon request present their immigration
and identification documents. Should an alien be
unable to provide these, she can be arrested and held
for 12 hours.62 In order to check this and other provi-
sions of alien law, police and border guard officers are
authorised to enter private premises.63

These provisions thus establish a legal environ-
ment, which enables, even requires law enforcement
agents to stop and control persons with alien accents,
appearance, etc.

Security Forces

Act 125 of 1995 regulates the authorities and compe-
tencies of the Security Forces. The competence of
the Services in most cases runs parallel with that of
the police (see below), thus, secret service agents
may utilise all coercive measures and procedures that
are provided for police officers.

Anti-terrorist Legislation

As everywhere in the Western world, general issues
of terrorism have been on the agenda of Hungarian
public, academic and media forums. However, the
debate over Islam or Muslim communities has not
been a dominant issue in the Hungarian political dis-
course. Altogether, there have been two unrelated
incidents where individuals in Hungary, a Muslim
religious leader (2004) and a non-nationalised immi-
grant doctor (2003), were accused of having terrorist
connections. The former was arrested and latter was
released and then extradited). These events received
a considerable amount of media attention but neither
triggered particularly long-lasting nor significant pub-
lic attention.

Motivated by European Union integration
process64 rather than a fear of terrorism, Hungary
adopted in 2001 an anti-money laundering and anti-
terrorism package65 containing a host of new mea-
sures and regulations intended to aid in the global
effort to combat terrorism, especially in the field of
financial sanctions and restrictions towards organisa-
tions and persons supporting terrorism. In 2002, the
Centre for International Co-operation in Criminal
Matters was established, followed in 2003 by the
Anti-Terrorism Co-ordination Committee.66 Hungary
is involved in Europol and Interpol networks, and is
also party to all terrorism-related UN conventions and
EU common positions.

As István Szikinger67 points out, however, that
Hungary does not have a special anti-terrorist legisla-
tion in force. This can be explained by the fact that
authorisation for police action under ordinary proce-
dures and in “regular” cases is so wide that it covers
all preventive, investigative and coercive measures68

that may be used in anti-terrorist operations.
Although Article 261 of the Criminal Code69 specifi-
cally criminalises terrorist acts,70 applicable investiga-
tive and coercive measures, including secret informa-
tion gathering are no different from those that can be
used in relation to other serious offences. Most of
these measures were introduced in 1999 when a com-
prehensive legislation combating organised crime was
passed.71
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A judicial or a prosecutorial warrant must often
be obtained for secret information collection,
though it depends on the nature of the operation.
In cases of emergency or pressing need, the police
may use unauthorised interim measures. In con-
nection with any criminal offence that can be pun-
ished with more than two years imprisonment,
upon obtaining a warrant signed by a prosecutor,
the police can have access to tax, telecommunica-
tions, bank and health care data.72

Article 69 of the Police Act provides
regulations for all secret operations
that require judicial warrants. These
measures (including searching pri-
vate premises, wire tapping, control-
ling mail and email, etc.) may be
applied in connection with a variety
of serious offences, including “inter-
national crime” or “terrorist or ter-
rorist-like crime”. As the Constitu-
tional Court73 noted (in a decision striking down
certain elements, but upholding the vast majority of
the law), these labels introduce constitutionally
questionable, vague and imprecise language.

In this manner, police are authorised to use all
measures, which, in other jurisdictions, might fall
under the competence of the national security service
or other specialised bodies. In fact, police and nation-
al security forces (the secret service) pretty much
share competencies and operational means. Whether
it is the police or the secret services that will take
action actually depends on where a report has been
sent, or which agency takes ex officio notice.

Even though there are no anti-terrorist excep-
tional measures provided for the secret service, as
mentioned above, security service officers enjoy the
same rights as police officers,74 and they may apply
the same coercive measures and employ the same
procedures. In considering the small size of the Mus-
lim community, as well as the fact that no concrete
information relating to terrorist activities has ever
been identified in Hungary, and, the lack of specif-
ic anti-terrorist measures, no significant shift in eth-
nic profiling is demonstrated by our data. It is nev-
ertheless interesting to note the curious, web-post-
ed75 yearbook of the Hungarian National Security
Office, which in presenting its anti-terrorist activi-
ties, for some reason, feels the urge to explicitly
refuse ethnic profiling as an operational principle. It
says: ”...terrorists are to be recognised not so much
[sic!] from their origin or religion but their motiva-
tion [...] it would be wrong [...] to concentrate on the
colour of the skin of the individual instead of his
unusual behaviour. [...] It is difficult to sketch con-

crete traits of character. These people generally hide
their intentions thus their behaviour — to reduce the
danger of being caught — may be perhaps too law-
abiding. Their behaviour may arouse suspicion if
they make you feel or voice explicitly their separa-
tion from the social-political-religious circumstances
of their country...”

Another peculiar example may be brought from
the terrain of financial regulations. A recommenda-

tion of the President of the Hungari-
an Financial Supervisory Authority
No. 1/200476 on the prevention and
impeding of terrorist financing and
money laundering77 provides a vivid
example for singling out Arab and
Muslim countries by the very formu-
lation of its due diligence and report-
ing requirements:78 “The procedures
aiming at the detection of money
laundering intentions need to be

used especially when.... Transactions should primar-
ily be examined in terms of whether they are relat-
ed to individuals, countries[!] or organisations con-
tained in the specific international lists. ... Raised
attention needs to be paid to electronically sent and
received amounts, which are unusual for certain rea-
sons, including especially the size of the amount, the
beneficiary target country[!], the country[!] of the
customer placing the order, currency or the method
of sending or receipt. .. If an activity does not fit in
the registered and reported activities, if the origin of
received funds is unclear, if an amount increases from
unusual sources, the target country[!] or addressee
raises a suspicion, the financial service provider needs
to analyse and evaluate them with special care, and
the transaction should be reported to the authority
even if the smallest suspicion arises.”

Evidence and Indications of Racial Profiling 
by Police Forces

Given the very small size (roughly 0.057 percent of
the population) of the Muslim community in Hun-
gary, a fundamentalist terrorist threat is not con-
sidered a factor of significance, as the dominantly
naturalised Muslim community lives integrated
within Hungarian society.79 There is no measur-
able public hostility towards the Muslim commu-
nity, and, even after September 11, or March 11
Islamophobia appears to be a fully marginal, if at
all existent phenomenon or sentiment in Hungary.
Academic and NGO interest in discrimination and
ethnic profiling has therefore been limited to mis-
treatment of the Roma.
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Since the mid 1990’s ill-treatment of the Roma in
Hungary has been widely documented by human
rights NGOs such as the Legal Defense Bureau for
National and Ethnic Minorities (NEKI),80 the Hun-
garian Helsinki Committee (HHC),81 the Romani
Civil Rights Foundation (RPA),82 as well as the Par-
liamentary Commissioner for National and Ethnic
Minorities.83 2004 saw a remarkable victory of the
Hungarian human rights movement engaged in
defence of Roma rights before the European Court
of Human Rights. In the Balogh judgement, the
Court found a violation of Article 3, determining the
treatment on behalf of the police against the Roma
victim to be inhuman and degrading. The court
found no violation of Article 14, prohibition of dis-
crimination, however.84

The Hungarian Helsinki Committee conducted a
research project in 2002-2003, assessing discrimination
against Roma in the criminal justice system. By scru-
tinising court files, the research of the HHC focused,
among other things, on how perpetrators were initial-
ly detected by the authorities. The findings of the
survey appear to be fully in line with similar Anglo-
American studies geared towards analysing discrimi-
nation in the criminal justice procedure against visible
minorities.85 The researchers found that Roma offend-
ers and suspects were significantly more likely to have
been identified via police stops and searches, where-
as in the case of non-minority defendants, the cause
of their capturing were other investigative methods,
and most of all being caught in the act.

Circumstantial evidence from other stages of the
criminal procedure also indicates the likeliness of
ethnic profiling. According to the 2001 EUMAP
report86 “research indicates that Roma are more like-
ly than non-Roma to be reprimanded in pre-trial
detention or ill-treated by the police,87 and tend not
to have legal representation during investigation”.88

The European Commission against Racism and
Intolerance (ECRI) has expressed concern “at evi-
dence that severe problems in the administration of
justice exist as regards discrimination against mem-
bers of the Roma/Gypsy community...”89

Closing remarks

Racial and ethnic discrimination — in particular, eth-
nicity-based selection and ethnic profiling —
whether “general” or counter-terrorism specific, is a
multi-dimensional issue; Hungary is no exception to
this. Scrutiny of ethnic bias should ideally include all
of the following: stops and searches, detaining, arrest,
criminal procedure, charging, sentencing, disparity in
police brutality, access to counsel, law enforcement

public employment, ineffective legal remedies,
expulsion and immigrant treatment, the designation
of terrorist organisations, etc.

The legal framework calls for constitutional scruti-
ny and law enforcement calls for empirical analysis.
Thus far, discussions on ethnic profiling are still rare
and considered novel within Hungary. Beside the
obvious relevance of observing constitutional rights
in the light of anti-terrorist measures, in Hungary the
issue also directs public attention to other, more com-
plex implications of constitutionalising ethno-nation-
al identity

It emphasises that the remedial, affirmative con-
text (which the Minorities Act encompasses) is not
the only place where ethnicity and national identity
come up. And even if the Constitutional Court
decides to uphold the present amendments to the
Act on Minorities, the Murphy-law of prejudice will
remain, because the Minority Law applies only to
cultural and political rights.

Although there is no spectacular increase in ethnic
profiling within the framework of anti-terrorist mea-
sures, findings by the Hungarian Helsinki Commit-
tee and other sources indicate that ethnic profiling is
present within Hungary — this much can be gleaned
from raids, prison population, police violence, and the
rate of complaint cases filed against the police that
were subsequently dropped. In general, as Farkas
points out,90 with Hungarian law allowing for the han-
dling of data on racial and ethnic origin only with the
consent of the person concerned, the effect is a
severe impediment on the prospect of litigation
against indirect discrimination or institutional
racism.91 As ECRI reported in 1999: ”...while
acknowledging the fact that the collection and utili-
sation of data on ethnic origin is restricted in Hungary
for valid reasons, ECRI is concerned that the lack of
reliable information about the situation of various
minority groups living in the country makes evalua-
tion of the extent of possible discrimination against
them or the effect of the actions intended to fight
such discrimination difficult.”92

Anti-terrorist measures expand the list of related
questions: does (Muslim) religion qualify as an ethno-
national characteristic? Does the fact that certain
crimes actually involve ethnically, racially, nationally
homogenous groups (beside terrorist organisations,
there are gangs, mafia, etc.), make such profiles effec-
tive policing, and if yes, does such group-specific
appearance validate preventive profiling measures?
After all, we need not forget that just as much as ter-
rorism operates in the battlefields of psychology („kill
ten and keep thousands in a state of fear”), so does
the war against terrorism. As long as seeing Arabs (or
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Roma) being stopped by authorities creates a feeling
of safety in the majority, anti-profiling arguments can
hardly have a steady impact. There is thus another
war, one of ideas, that must be fought with research
papers that demonstrate that ethnic profiling is no
effective policy and that discrimination is no recipe
for security.
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