
The terrorist attacks of September 11th, 2001 have it
made abundantly clear that a civil airliner with filled
fuel tanks is capable of causing destruction compara-
ble to that brought about by armed military aircraft.
The tragedy, which deeply shocked mankind’s con-
science, has raised the following question: What can
a state possibly do to suppress the immediate threat
of the execution of a terrorist attack by means of civil
aircraft? Can the armed forces be ordered to destroy
a hijacked airplane heading towards its genuine or
alleged target? Is it permissible to sacrifice innocent
passengers on board in order to prevent the terrorist
attack and the loss of lives on the ground?1

Since September 11th, 2001, military aircraft,
reportedly authorised to use, as an ultimate measure,
lethal force against rogue airplanes, have routinely
been patrolling the airspace of large public events as
well as the meetings of highly visible. This fact illus-
trates the gravity and the timeliness of the dilemma.
This study seeks to determine whether current inter-
national law allows for the use of force against civil
aircraft that are presumably being used for terrorist
purposes, and at the same time it also briefly intro-
duces the implications for the Republic of Hungary
that stem from this problem. It needs to be empha-
sised, however, that this assessment is of a purely
legal nature; therefore it disregards, as much as pos-
sible, the admittedly important considerations of
morality.

T H E  S T A T U S  O F  A I R S P A C E  
A N D  C I V I L  A I R C R A F T  I N  

I N T E R N A T I O N A L  L A W

Airplanes of various legal standing may be used in
the execution of a terrorist act. First of all, one has to
draw a distinction between state and civil aircraft.
State aircraft are always used under the authority or
command of a state regardless of the actual purpose
of the operation. Thus, aircraft used by the military,
customs or police services, as well as those owned or

operated by governments, are deemed to be state air-
craft, even if they are engaged in commercial air ser-
vices. According to another increasingly accepted
view, however, only aircraft carrying out sovereign
tasks or services qualify as state aircraft. According to
this interpretation, aircraft used for military, customs
and police purposes, those used for the transportation
of heads of states or governments or other high-rank-
ing officials on public mission, for scientific and
emergency services as well as for any other sovereign
purpose are all state aircraft. Such a functional inter-
pretation apparently excludes state-owned airliners
engaged in commercial services from this category. 2

An aircraft serving private purposes, a contrario, is to
be considered a civil aircraft, and this scenario pro-
vides the focus of the present analysis. Civil aircraft
can be further classified with respect to whether or
not they are engaged in international air services and
whether they are making a scheduled or a non-sched-
uled flight. Finally, the state of registration also per-
mits civil aircraft to be differentiated on the basis of
nationality. These conditions determine the interna-
tional legal status as well as the rights and obligations
of aircraft, and they also have profound implications
for this assessment.

Even though aerial navigation has been subject to
domestic legal regulation in a broader sense ever
since the successful demonstration of a hot air bal-
loon by the Montgolfier brothers, international law
embraced this activity only at the turn of the 20th cen-
tury as a result of rapid aerial development and the
military significance of this development. While
international air law was emerging, the previously
controversial theory that airspace shares the legal sta-
tus of the territory beneath it and, as such, the air-
space over the territory of a state is under the com-
plete and exclusive sovereignty of that state, was also
gaining widespread recognition.3 This principle is the
backbone of customary law and every international
treaty governing aerial navigation including the Paris
Convention of 1919,4 the Havana Convention of
19285 and the Chicago Convention on International
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Civil Aviation of 1944.6 Since international air law is
based upon the assumption that every state has
absolute sovereignty over its airspace, foreign aircraft
may only fly over or into the territory of a state with
an authorisation obtained by special agreement or by
prior permission. The Chicago Convention, however,
stipulates that aircraft that are not engaged in sched-
uled international air services have the right to fly
into, or to travel non-stop, across state territory as well
as to make stops for non-traffic purposes. The con-
vention also prescribes that these “freedoms of the
air” may be exercised without the necessity of
obtaining prior permission, although the state flown
over may require landing. Scheduled international
services flying over or into the territory of a contract-
ing state, on the other hand, may be operated in
accordance with a special permission or other autho-
risation of some sort from that state.7 (The scope of
the convention does not extend to state aircraft, yet
Article 3, paragraph c) provides that no such plane
may enter the airspace of another state without
authorisation by special agreement or otherwise.)

With the intention of restraining territorial sover-
eignty as little as possible, the convention grants a
territorial state several possibilities for the limitation
of air traffic. Aside from the fact that the state flown
over may demand the landing of non-scheduled air-
craft, it also “reserves the right, for reasons of safety
of flight, to require aircraft desiring to proceed over
regions, which are inaccessible or without adequate
air navigation facilities, to follow prescribed routes or
to obtain special permission for such flights”.8 Cer-
tainly, this restriction serves not only the safety of the
aircraft and persons on board but also the protection
of interests of the territorial state. The options envis-
aged in Article 9 of the convention reflect analogous
considerations, as any contracting state, for reasons of
military necessity or public safety, may uniformly
restrict or prohibit the aircraft of other states from fly-
ing over certain areas of its territory, provided that no
distinction is made between the aircraft of the terri-
torial state engaged in international scheduled airline
services and similar aircraft of other states. In excep-
tional circumstances, during a period of emergency or
in the interest of public safety, every state has an
additional right to temporarily restrict or prohibit air
traffic over the whole or any part of its territory with
immediate effect.9

It also follows from the principle of sovereignty
over airspace that every aircraft must comply with the
domestic rules and regulations of the flight and
manoeuvre of aircraft. In case the conduct of a civil
aircraft constitutes a breach of such regulations, it vio-
lates the sovereignty of the territorial state, and

enables that state to take certain measures against it.
For instance, the military aircraft of a territorial state
may, by strict observance of the relevant standards
and procedures,10 as a last resort, intercept, identify,
escort to the adequate route or out of the prohibited
airspace, or force to land any aircraft that fail to iden-
tify themselves, enter the airspace without a neces-
sary permission, deny to follow a prescribed route,
head towards a prohibited zone, or violate a prohibi-
tion of flight. In absence of an acceptable excuse,
such as distress caused by poor weather conditions or
a mechanical failure, a state can also institute pro-
ceedings on the basis of its own domestic law against
the persons that violate the rules of the air.

In the six decades since the end of World War II,
numerous incidents have been recorded, in which
military aircraft of a state have resorted to the use of
weapons, thereby heavily damaging or destroying a
civil airplane that was declared, for one reason or
another, suspicious. On April 29th, 1952, Soviet fight-
ers opened fire on an Air France airliner flying in the
Berlin corridor. The plane was eventually spared
from destruction by a successful emergency landing.
Three passengers, however, suffered injuries. Two
years later a Cathay Pacific scheduled flight of from
Bangkok to Hong Kong was attacked in the airspace
of the People’s Republic of China. As a result, ten
out of the eighteen persons on board lost their lives.
Almost exactly a year later, on July 27th, 1955, an El
Al Israel Airlines scheduled flight from London to
Tel Aviv departed from its prescribed route and vio-
lated Bulgarian airspace. Bulgarian interceptors shot
down the airliner, killing fifty-eight persons. On Feb-
ruary 21st, 1973, Israeli fighters shot down a passen-
ger jet. As this event closely resembles the problem
examined in this study, a more detailed account of it
is necessary. A Libyan Arab Airlines flight en route to
Cairo was flying over the occupied Sinai Peninsula,
when — presumably due to navigational error — it
changed course and began flying in the direction of a
nearby Israeli base. Since the crew was convinced
that they were approaching Cairo airport, the airlin-
er started to descend rapidly as its crew prepared for
landing. Israeli interceptors fired warning shots in
front of the nose of the aircraft, as a result of which it
broke out and collected speed in an attempt to leave
Israeli airspace. At that moment the fighters fired
lethally upon the aircraft. The resulting crash claimed
the lives of 108 passengers. Subsequently it was
admitted by Israeli sources that, in view of previous
threats, they believed that the airliner was about to
commit a terrorist attack. On April 20th, 1978 a Kore-
an Air Line flight from Paris to Seoul was attacked
upon an unauthorised entry into Soviet airspace.

F U N D A M E N T U M6 /  A R T I C L E S



Though the plane was not destroyed, two persons on
board were killed and several suffered injuries.
Another far more serious incident occurred on Sep-
tember 1st, 1983. According to common knowledge,
the South Korean airlines flight KAL 007 to Seoul
was shot down by Soviet fighters after it had deviat-
ed from its course and intruded upon the country’s
airspace. Certain details of the tragedy, which
claimed 269 lives, such as the role of a nearby U.S.
military reconnaissance airplane, have thus far
remained a mystery.11 On July 3rd, 1988, an Iran Air
flight from Teheran to Dubai was destroyed by sur-
face-to-air missiles launched from the cruiser U.S.S.
Vincennes. At the time of the incident that led to 290
fatalities, the warship was sailing on Iranian territori-
al waters in pursuit of gunboats, and her crew mis-
takenly identified the incoming civil aircraft as a hos-
tile military jet. Finally, on February 24th, 1996,
Cuban interceptors brought down two light airplanes
of Hermanos al Rescate, a Florida-based non-profit
organisation providing assistance to Cuban refugees.
The incident took place over international waters and
claimed the lives of all four persons on board the
planes.

Each shoot-down caused enormous international
outcry. Regardless of the fact that a few states did
indeed recognise responsibility for the destruction of
civil aircraft, the objecting states described their mea-
sures, inter alia, with the following words: a conduct
that is “entirely inadmissible and contrary to all stan-
dards of civilised behaviour”, a “barbarous action”,
“the most brazenly criminal act”, a “flagrant violation
of the principles enshrined in the Chicago Conven-
tion”, a “terrorist act”, a “flagrant and unjustifiable
breach of applicable principles of international law”,
an incident that puts “into question the principles
that govern international relations and the respect for
human rights”, and a “brutal massacre”.12

Aside from the vehemently objecting states, sev-
eral international institutions have dealt with the use
of weapons against civil aircraft. It is natural that the
International Civil Aviation Organisation scrutinised
most of the aforementioned incidents. However,
states referred some of the shoot-downs — such as
the tragedy of the Libyan Arab Airlines jet or KAL
Flight 007 — directly to the United Nations (U.N.)
Security Council. Due to the veto power of perma-
nent members, the Council’s relevant activity was
confined to discussing the situation. Nevertheless,
the very fact that such instances actually appeared on
the agenda of that body illustrates the gravity attrib-
uted to attacks against civil aircraft. The significance
of these state actions is similarly highlighted by the
proceedings initiated before the International Court

of Justice as a result of the Bulgarian incident and the
destruction of the Iranian airliner,13 and by the exam-
ination undertaken by the Inter-American Commis-
sion on Human Rights on the Cuban fighters’ use of
force.14

Having claimed the lives of hundreds, these inci-
dents also induced profound changes in the system of
the Chicago Convention. Two weeks after the Kore-
an plane tragedy of September 1, 1983, the Council
of the International Civil Aviation Organisation held
a special meeting and, with the intention of prevent-
ing similar incidents, opted for the amendment of the
convention. The amending protoco15 was drafted
with exemplary swiftness and adopted unanimously
by an extraordinary session of the Assembly of the
International Civil Aviation Organisation on May 10,
1984. This protocol introduced a new Article 3bis to
the convention providing that, “a) The contracting
States recognise that every State must refrain from
resorting to the use of weapons against civil aircraft in
flight and that, in case of interception, the lives of
persons on board and the safety of aircraft must not
be endangered. This provision shall not be interpret-
ed as modifying in any way the rights and obligations
of States set forth in the Charter of the United
Nations. b) The contracting States recognise that
every State, in the exercise of its sovereignty, is enti-
tled to require the landing at some designated airport
of a civil aircraft flying above its territory without
authority or if there are reasonable grounds to con-
clude that it is being for any purpose inconsistent
with the aims of this Convention; it may also give
such aircraft any other instructions to put an end to
such violations. For this purpose, the contracting
States may resort to any appropriate means consistent
with the relevant rules of international law, including
the relevant provisions of this Convention, specifi-
cally paragraph a) of this Article.”16

Article 3bis lays down a general prohibition,
according to which any armed action against a civil
airplane in flight as well as any other conduct endan-
gering the safety of the aircraft or the persons on
board is unlawful. Both the nationality of the aircraft
and the type of weapon used against it are, therefore,
irrelevant for the determination of a breach of this
ban. A violation of the first phrase of the first sen-
tence of Article 3bis, paragraph a) may equally occur
vis-à-vis aircraft carrying domestic or foreign registra-
tion, and can be committed not only by military air-
craft, but also by surface units. The actual outcome
of the resort to force, furthermore, bears no impor-
tance to the legal qualification of such measures.
Hence a use of weapons that entirely misses its tar-
get or merely results in light damage to an aircraft
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comes under the same category as that which leads to
the complete destruction of its target. Finally,
although not stated expressly in Article 3bis, it is
arguably only the intentional use of weapons, which
qualifies as a breach of this provision.17 Unlike the
first phrase of the first sentence of paragraph a), the
second phrase of the article can be violated exclu-
sively during an interception, that is to say, in the air.
It should be observed that the interception of civil
aircraft by military planes remains lawful unless the
interceptors engage in a conduct that endangers the
intercepted airplane. Such conduct does not presup-
pose the use of weapons, which could even occur for
instance, during a dangerous manoeuvre carried out
for the sake of warning a civil aircraft.

Whereas Article 3bis, paragraph a) stipulates
actions that are forbidden to a state, paragraph b)
describes the permissible patterns of behaviour.
There is a fundamental difference between these
two provisions: the ban contained in paragraph a)
embraces any airspace and civil aircraft, while the
effect of paragraph b) extends only to the airspace of
a given state and to aircraft engaged in unlawful nav-
igation. To put it briefly, every state measure that
does not constitute a violation of the relevant rules of
international law, particularly Article 3bis, paragraph
a), is compatible with paragraph b).

Article 3bis entered into force, for the states that
ratified the protocol, on October 1st, 1998.18 Never-
theless, its provisions bind not only signatory states,
but — through customary law — the rest of the inter-
national community as well. Article 3bis is a typical
example of codification, and as such, it sets down the
existing rules of customary law in the form of an
international agreement. Thus, international custom-
ary law forbids a state from using force against civil
aircraft even if it has failed to ratify the relevant
amendment to the Chicago Convention. The cus-
tomary nature of the provisions at issue can be
derived, inter alia, from statements made in the
course of the adoption of the amending protocol,
from the employment of the verb “recognise” in both
paragraph a) and b) and from an understanding of
states’ prior behaviour that includes, among other
things, their conduct in the wake of incidents out-
lined above.19

Despite the fact that the prohibition laid down in
Article 3bis, paragraph a) seems to be absolute, the
second sentence of this paragraph can be interpreted
as establishing an exception to the general rule. The
following analysis examines whether the U.N. Char-
ter contains any provisions that, under certain circum-
stances, permit the destruction of civil aircraft in spite
of Article 3bis and the concordant customary law.

T H E  R I G H T  O F  I N D I V I D U A L  O R
C O L L E C T I V E  S E L F - D E F E N C E

When the drafters of Article 3bis included the phrase
“the rights and obligations of States set forth in the
Charter of the United Nations”, they probably had
Article 51, which deals with the right of individual or
collective self-defence in mind.20 Article 51 of the
Charter reads, “Nothing in the present Charter shall
impair the inherent right of individual or collective
self-defence if an armed attack occurs against a
Member of the United Nations, until the Security
Council has taken measures necessary to maintain
international peace and security.”21

The wording of this article raises the following
question: Can the conduct of civil aircraft used for
the execution of a terrorist attack give rise to a situa-
tion of self-defence, and provide the attacked state a
legal basis for its destruction? Even though the law-
fulness of shooting down an aircraft in self-defence
has ostensibly gained ground in literature,22 the ques-
tion cannot be answered with a simple “yes” or “no”.
Since Article 51 of the Charter and the corresponding
customary rules recognise the right to self-defence
only with regard to an armed attack, one must first of
all determine whether or not an action carried out by
means of civil aircraft may qualify as such an attack.

When, in the spring of 1945 at the United Nations
Conference in San Francisco, the representatives of
founding states decided to draft Article 51 and incor-
porate it into the Charter, they obviously imagined an
attack by an army rather than a single civil aircraft. As
the Charter does not define the concept of armed
attack, however, nothing rules out the possibility of
an application of self-defence to this latter scenario,
provided that two conditions prevail. First of all, a
terrorist act perpetrated by means of civil aircraft
must reach a high, yet imprecisely defined, gravity or
intensity. Armed attack is the gravest form of the use
of force. Not every forceful measure, therefore, qual-
ifies as such nor provides a legal basis for the exercise
of the right of self-defence. For example, if the
armed forces of a state were to intentionally fire a sin-
gle mortar shell into the territory of its neighbour,
Article 51 would barely become applicable. Howev-
er, if its artillery systematically bombards a dwelling
on the other side of the border, the attacked state can
by all means consider this an armed attack. Certain
authors believe that even civil aircraft engaged in
military reconnaissance may bring the territorial state
to a situation of self-defence,23 although, in the light
of the necessary and specific features of armed attack,
this view seems untenable. On the other hand, if an
aircraft seeks to destroy a crowded stadium or a
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nuclear power plant by direct impact, its conduct may
reach or even surpass the minimum gravity required
for the authorisation of an armed attack. This asser-
tion is supported by the fact that the Security Coun-
cil has recalled the inherent right of individual or col-
lective self-defence in two resolutions that were
adopted following the events of September 11th,
2001.24 It is also noteworthy that the determination of
the existence of an armed attack does not necessitate
a Security Council resolution. It is the subjective
opinion of the attacked state, which is authoritative
in this respect. Thus, in the case of an attack, it can
resort to defensive force without authorisation by the
Council. Article 51, however, states can validly exer-
cise this right only “until the Security Council has
taken measures necessary to maintain international
peace and security”.

The qualification of the behaviour of civil aircraft
used for terrorist purposes as armed attack is ren-
dered extremely difficult by the fact that — just like
on September 11th, 2001 — one cannot be absolutely
certain as to the actual intentions of
the perpetrators until the impact.25

Whether a state faces an armed
attack or a “common” hijack can in
practice only be determined after it
is too late — when the aircraft closes
in on its target and makes its final
manoeuvres. Shooting down an air-
plane at a safe distance from the pre-
sumed target of its apparent attack,
therefore, inevitably bears the char-
acteristics of anticipatory self-defence, which is highly
awkward from the point of view of international
law.26 It would not substantially alter the situation
either if the hijackers communicated their intentions
via radio, since one can never rule out the possibility
of deceit. Should a state automatically shoot down
suspicious aircraft upon any communication of this
kind, it would — paradoxically enough — broaden
the freedom of action of terrorists. It is hard to imag-
ine a crew that, having learned of the aims of suicide
hijackers, would yield to coercion and fulfil their
demands. If a state shoots down any suspiciously
behaving plane upon the receipt of an adequate
threat, the terrorists could also achieve their goal
were they to force the pilots, under the pretence that
the hijack was not going to entail the destruction of
the aircraft, to alter the flight profile, hamper the
transmission of radio and visual signals of hijack, and
— leaving the crew uniformed — issue a deceitful
terrorist threat to the competent authorities of the
territorial state. Last, but not least, difficulties may
likewise arise from the location of the target of rogue

civil aircraft. Suppose that the target is situated near
the border and the vector of approach is such that the
airplane does not enter the airspace of the attacked
state until the final phase of its journey. How should
the relevant states co-operate? Which state should
issue a command to open fire, perform the intercep-
tion and execute the shoot-down? What if these
states are in a tense relation?

The conduct of persons seizing and controlling
the civil aircraft must also be attributed to another
state in order to satisfy the conditions that define a
situation of self-defence. This scenario would apply,
for example, were secret service agents or on duty
members of the armed forces to seize the aircraft and
attempt to accomplish a suicide terrorist mission.27

However, if a terrorist group carries out the attack,
the determination of state responsibility as well the
existence of armed attack requires the clarification of
fairly complex legal issues.28 Conducts of private per-
sons or groups, as a general rule, do not entail the
responsibility of a state unless they are of a special

relation with a particular state, in
which case, the act becomes attrib-
utable to that state. The action of a
terrorist group comprising “private
persons” is considered an act of a
state if it is in fact “acting on the
instructions of, or under the direc-
tion or control of, that State in car-
rying out the conduct”.29 In the case
that a state instructs or authorises an
action, its responsibility can readily

be established. If terrorists merely act under the
direction or control of a state, however, one may
question the minimum extent of such control that is
necessary to attribute a particular act to a given state.
Originally the judgement passed by the Internation-
al Court of Justice in the Nicaragua case required
“effective control” for the establishment of state
responsibility.30 However, the International Criminal
Tribunal for the former Yugoslavia subsequently
concluded that an “overall control” might also be
sufficient.31 Since opinions are divided in this
respect, the International Law Commission argued
that the required extent of control is a matter of
appreciation in each specific case.32

The determination of state responsibility conse-
quently presupposes an exhaustive knowledge of the
preparatory stages and the resulting execution of any
act. It is most unlikely, however, that the relevant
pieces of information would already be at the dispos-
al of the attacked state when it grants permission to
fire on an aircraft. Hence a state does not have a chance
to confirm beyond reasonable doubt whether or not it has
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suffered an armed attack, which would yield a situation
of self-defence under the terms of international law.
Let us not forget that, after the attacks of September
11th, 2001, the United States collected intelligence for
weeks to prove the relationship of the Al-Qaeda
organisation to the Taliban regime of Afghanistan
before it notified the Security Council of an initiation
of actions in exercise of its right to self-defence33 and
requested from its allies the invocation of casus foed-
eris of the North Atlantic Treaty34 as well as that of
the Inter-American Treaty of Reciprocal Assistance.35

This likewise indicates that the attacked state acts in
anticipatory self-defence when it orders the destruc-
tion of a rogue aircraft.

Following the terrorist attacks against the United
States, views have been expressed in literature
according to which “private actions” of non-state-
sponsored terrorist organisations may also trigger the
invocation of the right to self-defence, as Article 51 of
the Charter does not mention that an armed attack
can only be committed by states.36 This position,
however, is not supported by current international
law. The right to individual or collective self-defence
is not an autonomous rule but rather an exception to
the prohibition of the use of force, which is a
peremptory norm of international law.37 Article 51,
therefore, should not be interpreted in isolation; its
true meaning can only be revealed in the context of
the general rule. The prohibition of the threat or use
of force is set forth in Article 2, paragraph 4, of the
Charter: “All Members shall refrain in their interna-
tional relations from the threat or use of force against
the territorial integrity or political independence of
any state, or in any other manner inconsistent with
the Purposes of the United Nations.”38

This provision is located amongst the principles of
the United Nations and obliges its respect from “all
Members”. The Charter also stipulates that the
organisation is not exclusively open to the founding
members but to “all other peace-loving states which
accept the obligations contained in the present Char-
ter and, in the judgment of the Organisation, are able
and willing to carry out these obligations”.39 The pro-
hibition envisaged in Article 2, paragraph 4, conse-
quently pertains to states rather than to individuals or
groups of private persons. For that reason, the activ-
ity of armed bands, groups, irregulars or mercenaries
violates the prohibition of the use of force only if
they are sent by a state to the territory of another
state. Since the notion of the use of force comprises
state conduct, and an armed attack is in a part-whole
relation with the use of force, one may conclude that
the right of self-defence in Article 51 can be exer-
cised exclusively upon attacks attributable to a state.

It has to be emphasised that these rules also prevail
in customary law with decisions that contain a similar
content. Thus armed attacks are always instigated by
states — either directly or by de facto agents.40

Even though it has been verified that actions of
terrorists committed by means of an airplane may
lead to the invocation of the right of self-defence,41 it
would be unsound to deduce the lawfulness of a
shoot-down from this finding. The right to self-
defence permits the use of force only in general
terms, but it does not give states a green light to
freely choose their means and methods of warfare.
The fact that a state suffers an armed attack carried
out by a civil aircraft does not automatically render this
airplane a legitimate target, and as such, a lawful object
of destruction. Because an armed attack exists only if
it is attributable to a state, such an attack necessarily
constitutes the initial step of an international armed
conflict. The relevant rules of international humani-
tarian law unavoidably become applicable as a result
of the simultaneous outset of this conflict. If a state
finds itself in a situation of self-defence due to a ter-
rorist act perpetrated by a civil aircraft, this particular
body of law, rather than the right to self-defence, will
determine whether or not the airplane can be shot
down.42

Given the fact that not every act of terrorism
involving the use of civil aircraft in a weapon-like
manner qualifies as armed attack, international
humanitarian law is unable to resolve the legality of
the destruction of such airplanes in a comprehensive
way. From here on, this paper’s assessment must pro-
ceed in separate ways. First, we must examine
whether the norms of humanitarian law relating to
international armed conflicts and applicable from the
outset to situations of self-defence allow for the
shooting down of an attacking civil aircraft. Second-
ly, we must take into consideration those scenarios,
in which the aforementioned rules of humanitarian
law offer no guidelines due to the circumstances of
a particular terrorist attack.

R E L E V A N T  N O R M S  O F  INTERNA-
TIONAL HUMANITARIA N  L A W

R E L A T I N G  T O  I N T E R N A T I O N A L
A R M E D  C O N F L I C T S

International humanitarian law can, according to one
definition, be understood as a set of international
rules, established by treaty or custom, which are
intended to solve humanitarian problems that arise
from international or non-international armed con-
flicts. These rules limit the right of conflicting parties
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to freely choose the methods and means of warfare in
addition to obliging them to protect the persons and
property that are affected by the conflict.43 Of the
two types of armed conflict mentioned in this defin-
ition, only one, international armed conflict, bears
importance to terrorist attacks that lead to a state’s
invocation of self-defence. In describing the scope of
its application, the common Article 2 of the Geneva
Conventions of 1949 unveils the meaning of this con-
cept: “In addition to the provisions which shall be
implemented in peacetime, the present Convention
shall apply to all cases of declared war or of any other
armed conflict which may arise between two or more
of the High Contracting Parties, even if the state of
war is not recognised by one of them. The Conven-
tion shall also apply to all cases of partial or total
occupation of the territory of a High Contracting
Party, even if the said occupation meets with no
armed resistance.”44

This article contains very few details. Nonethe-
less, the essence of international armed conflict can
easily be grasped by taking into account state practice
and legal literature. From the standpoint of humani-
tarian law, such armed conflict occurs when a state
resorts to force against another state. This body of
law becomes applicable from the first moment of
conflict; it begins restricting the right of belligerents
to freely choose their means and methods of warfare
and it seeks to protect persons and property that
could be affected by the hostility as soon as the first
attack occurs. International armed conflict is, there-
fore, an objective category, the existence of which is
independent from the conviction of states and from
the existence of a state of war. War is consequently in
a part-whole relation with the concept of internation-
al armed conflict. Humanitarian law is, furthermore,
totally indifferent to the rationale, purpose, intensity,
nature, duration and lawfulness of the use of force.
The number of casualties, the amount of damage,
and the presence or absence of armed resistance by
the attacked state is similarly irrelevant.45

Applying this understanding of Article 2 of the
Geneva Convention to acts of terrorism committed
by civil aircraft yields several observations. If the con-
duct of a civil aircraft results in the invocation of self-
defence, this conduct qualifies as armed attack in line
with Article 51 of the U.N. Charter. Such an armed
attack is necessarily attributable to a state, even if the
aircraft is controlled by “private persons” acting
under the instructions, direction or control of that
state. Since armed attack is the gravest manifestation
of the use of force, terrorists acting on behalf of a
state actually perform the first act of an international
armed conflict, albeit not by traditional weaponry,

but by means of civil aircraft. Surprising as it may
sound, it appears that in this case the execution of a
terrorist act would bring about the applicability of the
norms of humanitarian law that relate to internation-
al armed conflicts. It is noteworthy that such an
attack constitutes a “double” breach of the law, as it
violates both humanitarian law and the prohibition of
the use of force.46. It should be emphasised that if the
aircraft used in the attack were registered in a neutral
third state, this state would, as a result, not become
party to the conflict, because it would have neither
initiated nor suffered the attack. It would not become
a belligerent even if the airplane carrying its registra-
tion were to reach its target or happened to be
destroyed by the attacked state. The state of regis-
tration may seek redress for the loss of its registered
aircraft exclusively by peaceful means.

The law of armed conflict demands that the civil-
ian population as well as individual civilians enjoy
general protection against the effects of hostilities.
For the purpose of ensuring this protection “the Par-
ties to the conflict shall at all times distinguish
between the civilian population and combatants and
between civilian objects and military objectives and
accordingly shall direct their operations only against
military objectives”.47 Further provisions detail the
fact that the civilian population or individual civilians
must not be the objects of attack and that acts or
threats of violence with the primary purpose of
spreading terror among the civilian population are
prohibited. In addition, parties to the conflict may
not engage in indiscriminate attacks. An attack is
deemed to be indiscriminate if, for instance, it
employs methods or means of combat that cannot be
directed at a specific military objective, or if its
effects are not limited to military targets, as required
by the rules of humanitarian law, but instead impli-
cate the suffering of additional consequences to civil-
ians or to civilian property. More specifically, any
attack “which may be expected to cause incidental
loss of civilian life, injury to civilians, damage to civil-
ian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct mili-
tary advantage anticipated”, is deemed indiscrimi-
nate. Finally, it is also forbidden to use civilians as
“human shields” in the course of military opera-
tions.48

In addition to the protection of civilian population,
humanitarian law also seeks to safeguard civilian
property in requiring that it neither be the object of
attack or of reprisal. Civilian objects are objects that
do not qualify as military objectives. This negative
definition obviously serves the extension of the scope
of protection offered to civilian objects. Therefore, an
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object, which by its nature, location, purpose or use
does not make an effective contribution to military
action and whose total or partial destruction, capture
or neutralisation, under the given
circumstances, offers no definite
military advantage, cannot be con-
sidered a legitimate military target
and, thus, cannot be attacked.49

The possibility of re-classifying a
civilian object is, however, inherent
in a functional description of mili-
tary objectives. Should a civilian
object or facility, due to its nature,
location, purpose or use, make an
effective contribution to military
operations, it can be regarded as a
military target and destroyed. Nevertheless, in case
of doubt, one must presume in favour of the civilian
use of an object.50

A civil aircraft, regardless of its nationality, quali-
fies as a civilian object, although humanitarian law
leaves room to change this status. If it is proven
beyond reasonable doubt that a civil aircraft is being
used for the execution of an armed attack, due to its
altered function and purpose, and because it
becomes capable of making an effective contribution
to military action, it can thus be re-classified as a mil-
itary target.51 Yet a slight suspicion of military use
does not substantiate such re-classification, as in case
of doubt the airplane must be considered a civilian
object. Furthermore a re-classification, by itself, pro-
vides insufficient legal basis for the destruction of the
aircraft — it is merely a part of the question of the
lawfulness of shooting down an aircraft. The elimi-
nation of the protection afforded by law to the aircraft
that is employed in an attack is far from being
enough to legally permit its destruction. Because
there are also individuals on board the aircraft, it is
their legal status that finally determines whether or
not an airplane can be shot down.

The composition of a group of persons on board a
rogue civil aircraft can be twofold. If only the perpe-
trators of the terrorist attack are aboard, the lawful-
ness of a shoot-down under humanitarian law
depends on whether or not they qualify as combat-
ants.52 If so, the aircraft can lawfully be destroyed as
both the object and the individuals controlling it are
legitimate targets. However, if the perpetrators of the
attack are not to be deemed as combatants, their
killing must be judged in the light of a different legal
system of legal rules, that of international human
rights, which is elaborated upon below.

The gravest moral and legal dilemma arises when,
in addition to the terrorists, innocent civilians — pas-

sengers or members of the civil crew — are aboard an
aircraft on a suicide mission. It is well known that, “the
civilian population as such, as well as individual civil-

ians, shall not be the object of
attack” even if they happen to be
on board an airplane that qualifies
as military target. Humanitarian law
regards “collateral” civilian casual-
ties acceptable only on one condi-
tion: if an attack causes loss of civil-
ian life or injury to civilians that is
not excessive in relation to the con-
crete and direct military advantage
anticipated.53 Prima facie it would
appear that this rule permits, under
certain specific circumstances, the

sacrifice of passengers aboard an attacking plane. A
thorough analysis, nevertheless, reveals that this pro-
vision of humanitarian law barely substantiates the
legality of a shoot-down, as it requires that military
commanders undertake careful deliberation in the
course of target selection. If we imagine a scale, then
on one side weighs “the concrete and direct military
advantage anticipated”, while on the other weighs the
potential death and injury caused to civilians and the
destruction caused to civilian objects. Thus, an exact
military advantage opposes undefined, dubious and
incidental consequences to civilians and civilian prop-
erty. If the latter exceeds the military advantage to be
achieved, the attack should be abandoned or aborted.
In the case of a civil aircraft used for terrorist purpos-
es the situation is, in fact, reversed. Given that the air-
plane and its passengers are beyond help, there is a
certain civilian loss on one side of our imaginary scale,
whereas on the other, there is an anticipated, vague
and inevitably speculative advantage, which is more-
over not necessarily of a “military” nature. In addition,
due to a lack of communication or a suspicion of
deceit, one may take neither the intentions of perpe-
trators nor the eventual destruction that might result
from the attack for granted. If decision-makers autho-
rise the use of lethal force at a safe distance from the
presumed target, they fail to act in spirit and within
the framework of the provision of humanitarian law
under deliberation. (It is also conceivable that in such
a case an armed attack would not yet have occurred.)
However, if they opt too late for the destruction of the
aircraft, the scattering debris of the aircraft rather than
its impact could claim the lives of many on the ground.

Though indirectly, several rules of humanitarian
law preclude shooting down an aircraft carrying pas-
sengers or civil crew. First, the Martens Clause
declares that in absence of more complete regulation
“populations and belligerents remain under the pro-
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tection and empire of the principles of international
law, as they result from the usages established
between civilised nations, from the laws of humani-
ty, and the requirements of the public conscience”.54

Secondly, the position of passengers and crew is
greatly reminiscent of people used as “human
shields”, save that the latter have incomparably bet-
ter chances of survival. According to the law of inter-
national armed conflicts, the fact that one of the par-
ties to a conflict unlawfully attempts to facilitate the
achievement of its military goals by the presence or
movement of individual civilians does not release the
opposing party from its legal obligations regarding the
protection of civilians.55 Thus “human shields” may
never be the object of attack. Thirdly, a military com-
mander hardly ever has the opportunity to “do every-
thing feasible to verify that the objectives to be
attacked are neither civilians nor civilian objects and
are not subject to special protection but are military
objectives” prior to issuing an order to open fire56 —
especially if the aircraft is still flying at a great dis-
tance from its presumed target. Furthermore he can
neither “take all feasible precautions in the choice of
means and methods of attack with a view to avoiding,
and in any event to minimising, incidental loss of
civilian life, injury to civilians and damage to civilian
objects”.57 Because conclusions that are drawn from
flight profiles or possible threats are overly specula-
tive, the fulfilment of these precautionary obligations
should not be based upon them.58

Norms of humanitarian law relating to interna-
tional armed conflicts, as a general rule, prohibit shoot-
ing down a civil aircraft used in an armed attack.
Only one exception to this rule is conceivable: if the
airplane has been re-classified as military target, and
if no one is on board the plane except for the enemy
combatants that are commanding it. The materialisa-
tion of such scenario is, however, most improbable.
In the absence of the necessary pieces of information,
the legal justification of a shoot-down would be
extremely difficult and could only assume an ex post
facto form. In other words, should the state ordering
the shoot-down fail to prove beyond reasonable
doubt that the plane was serving military purposes,
was not carrying passengers or civil crew, and was
controlled exclusively by enemy combatants, its
destruction would be deemed a breach of law. Mak-
ing a judgement is much easier if there are also pas-
sengers or members of civil crew on board the aircraft
because in that case a shoot-down can never be justi-
fied by the rules of humanitarian law.59

In the following section, we turn our attention to
those acts of terrorism committed by means of civil
aircraft, which do not yield an international armed

conflict, and as a result, the norms of humanitarian
law no longer apply to the question of the legality of
a shoot-down. The category scrutinised below con-
sists of peacetime actions of any gravity that are not
attributable to any state,60 as well as any terrorist
attack attributable to a state that, due to its relative-
ly insignificant gravity, cannot be considered an
armed attack.61

D I S T R E S S ?

Were a state to destroy a rogue civil aircraft, the con-
duct of which did not amount to an armed attack or
lead to the invocation of self-defence, the arguments
raised to justify this measure would probably include
the doctrine of distress. Article 24 of the draft articles
on state responsibility adopted by the International
Law Commission in 2001 describes distress, in line
with customary law, as follows, “1. The wrongfulness
of an act of a State not in conformity with an interna-
tional obligation of that State is precluded if the
author of the act in question has no other reasonable
way, in a situation of distress, of saving the author’s
life or the lives of other persons entrusted to the
author’s care. 2. Paragraph 1 does not apply if: a) The
situation of distress is due, either alone or in combi-
nation with other factors, to the conduct of the State
invoking it; or b) The act in question is likely to cre-
ate a comparable or greater peril.”62

Distress, being one of the circumstances preclud-
ing wrongfulness, is an institution of the law of
responsibility. In absence of contradictory lex specialis
circumstances, precluding wrongfulness is generally
applicable to any internationally wrongful act
whether the international obligation breached arises
from a treaty, customary law or any other source. 63

The doctrine of distress focuses specifically on a sin-
gle value: human life. Its objective and function is to
negate the unlawfulness of an act that is voluntary
and attributable to a state, when the author, having
no alternative, can save his life or the lives of others
entrusted to his care only at the expense of breaching
an international obligation. Nevertheless, if the dan-
ger is of a more general character, that is to say, if the
lives endangered are other than that of the author or
a person of any nationality under his care, or if other
values, say material assets, are being imperilled, no
claim of distress can be made. This circumstance pre-
cluding wrongfulness may neither be invoked when
a violation of law committed in the interest of saving
human lives creates a risk that is comparable to or
greater than the one sought to be avoided. Conse-
quently, if an act aimed at saving people endangers
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as many more lives than the number of persons that
are to be rescued, it constitutes a breach of law. The
rationale of this rule is that the creation of a similar or
greater peril can never be seen as a “reasonable way”
as defined in paragraph 1 above, in spite of the
understandable motives of the author.64

A claim of distress might, for a number of reasons,
appear to be an expedient method for a state to
destroy a civil aircraft that is being used for the per-
petration of a terrorist act. First of all, the aforemen-
tioned characteristics of distress resemble, although
distantly, the position of a person making a decision
on the destruction of an aircraft. The doctrine of dis-
tress might also prove to be a tempting argument
because its practical use is closely related to interna-
tional air law. In practice, claims of distress primarily
involve aircraft or ships entering, without authorisa-
tion, the territory of another state due to bad weath-
er conditions or a mechanical failure.65

In spite of appearances, the doctrine of distress cannot
justify the destruction of rogue civil aircraft. As we
have seen, an act in distress is not unlawful provid-
ed that the situation of distress was not brought about
by the state invoking it, that the act is aimed at the
saving of the author’s life or the lives of others under
his care, and that it does not cause a comparable or
greater peril. As a result of its peculiar nature, a ter-
rorist attack committed by means of civil aircraft
would almost certainly meet the first two criteria of
distress. The terrorist action, although the possibility
cannot be completely ruled out, is usually not direct-
ed by the attacked state, and the attack directly
imperils the lives of a given, yet indefinite group of
persons. It is unlikely that the attack would be
explicitly directed against the author himself, since
this individual is no-one else but the fighter pilot car-
rying out the shoot-down or, according to a different
interpretation, the political or military decision-maker
issuing the order to use lethal force. It is, however,
obvious that the conduct of terrorists endangers per-
sons entrusted to the author’s care and persons with
whom he has a “special relationship”.66 Citizens of a
state and aliens in its territory are related to the gov-
ernment as well as to the armed forces in exactly
such a fashion.

The rationality requirement, according to which a
comparable or greater peril should not be created in
the interest of saving endangered lives, nevertheless,
precludes the adequacy of a hypothetical claim of dis-
tress. Since the genuine target and intentions of the
perpetrators remains unknown until the last
moments before impact, only a vague assessment of
the number of persons to be saved is available when
the airplane could be shot down. Thus, the basis of

comparison, which forms an essential part of the doc-
trine of distress, is missing from the beginning. In
addition, the requirement of rationality precludes the
creation of a comparable or greater peril. If one sacri-
fices human lives in order to save members of an
imperilled group, one seriously exceeds the mini-
mum amount of legal digression tolerated by the
rationality requirement of the doctrine of distress.
The killing of others can scarcely be seen as the cre-
ation of a slight “peril”. Numerical considerations,
therefore, play a role in so far as the author simply
imperils others in the course of rescuing lives, the
idea being that the number of persons thereby
endangered is significantly less than of those to be
saved. Hence if a measure taken in a rescue attempt
claims even a single life, it immediately becomes
“unreasonable”. As a result, the doctrine of distress is
generally inapplicable to the justification of the
destruction of a civil aircraft used in a terrorist attack.

Interestingly enough, another norm of the law of
responsibility likewise precludes the invocation of
distress for such purposes. Article 26 of the Interna-
tional Law Commission’s draft articles on state
responsibility emphasises, in a chapter concerning
the circumstances that preclude wrongfulness, that,
“Nothing in this chapter precludes the wrongfulness
of any act of a State which is not in conformity with
an obligation arising under a peremptory norm of
general international law”.67

Peremptory norms of international law, or ius cogens
norms, form the “hard core” of current international
legal order and protect the most fundamental values
of the international community. Their existence pre-
supposes the will and consensus of the international
community of states as a whole, while any derogation
from them, even if based upon a treaty stipulation,
qualifies as a breach of law. In addition, a perempto-
ry norm can be changed exclusively by a subsequent
rule of a similar nature.68 Despite the fact that an
exhaustive list of ius cogens norms has never been
established, both the actors in the international
domain and representatives of legal doctrine are fully
aware of the provisions, which unquestionably belong
to the peremptory norms of general international law.

I N T E R N A T I O N A L  H U M A N
R I G H T S  A S P E C T S

Due to the “human rights revolution” following
World War II, certain human rights have attained the
rank of peremptory norms of international law. This
development obviously cannot be connected to a
specific date. It, however, appears that the process
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concluded — at least with respect to a few human
rights — by the end of the 1960s. For example, the
International Law Commission made the following
observation while dealing with the codification of
Article 53 of the Vienna Convention of 1969, which
defines international ius cogens: “Other members
expressed the view that, if examples [of established
ius cogens] were given, it would be undesirable to
appear to limit the scope of the article to cases involv-
ing acts which constitute crimes under international
law; treaties violating human rights, the equality of
States or the principle of self-determination were
mentioned as other possible examples.”69

The judgement of February 5, 1970 passed by the
International Court of Justice in the Barcelona Trac-
tion Case should also be recalled as evidence for the
peremptory nature of human rights. This frequently
cited dictum maintains that, “[An] essential distinction
should be drawn between the obligations of a State
towards the international community as a whole, and
those arising vis-à-vis another State [...]. By their very
nature the former are the concern of all States. In
view of the importance of the rights involved, all
States can be held to have a legal interest in their
protection; they are obligations erga omnes. Such
obligations derive, for example, in contemporary
international law, from the outlawing of acts of
aggression, and of genocide, as well as from the prin-
ciples and rules concerning the basic rights of the
human person, including protection from slavery and
racial discrimination.”70

The judgement apparently refrains from an
explicit recognition of peremptory nature of “the
principles and rules concerning the basic rights of
the human person”, but some authors believe that
the Court, in fact, “had in mind only those human
rights which qualify as jus cogens, that is to say,
peremptory norms of general international law”.71

No matter how we interpret the words of the Court,
there is consensus both in state practice and in liter-
ature on the fact that certain human rights belong to
international ius cogens. It needs to be emphasised
that not all human rights bear a peremptory charac-
ter; only a few of the most fundamental rights have
attained the rank of such norms.

A precise catalogue of peremptory human rights is
not available. This can be explained primarily both
by the cautiousness of the international community
and its desire to avoid a restrictive interpretation of
such a catalogue and by the existence of difference in
scholarly opinion concerning the attributes of
cogency in the field of human rights. In spite of that
fact, Article 53 of the Vienna Convention of 1969
clearly defines the criteria of international ius cogens.

An analysis or demonstration of the peremptory char-
acter of human rights is far from being a simple task
for it is closely intertwined with the problem of
absolute rights as well as questions of derogation and
limitation. Thus, prior to the examination of relevant
human rights, these three categories have to be
briefly introduced.

„Absolute right” is a complex and, hence, diver-
gently defined concept. According to one opinion,
the absence of permissible exceptions, reservations,
limitations or derogations provides a sufficient basis
for the conclusion that a given human right is
absolute.72 There are also, however, less strict per-
ceptions. On the basis of another view, absolute
rights are human rights phrased in absolute terms,
that is to say, without any limitations.73 At the same
time, a third approach maintains that a human rights
obligation is absolute if it is not expressed as being
limited either by the resources available to a state or
by reference to the means to be employed in per-
forming it.74

Derogation enables states, in cases of public emer-
gency — normally when “the life of the nation” is
being threatened, to temporarily depart from their
obligation to respect certain human rights to the
extent that is strictly required by the demands of the
situation. In other words, some human rights are sub-
ject to derogation and may be “sacrificed” on a pro-
visional basis in the interest of saving a state. Con-
versely, there are human rights from which a state
cannot derogate, even for this purpose. The prohibi-
tion of derogation, therefore, reflects the fact that a
specific right protects values that go far beyond the
interests of any state, and its temporary waiver are
never a tolerable alternative.

Derogation should not be confused with the limi-
tation of human rights. Notwithstanding the possibil-
ities of derogation, a cluster of human rights may be
subject to specific restrictions even under “normal
circumstances”, in a time of peace, provided that it is
both necessary and proportional to the pursued goal.
The limitation of a right is permissible only if it is
prescribed by law and if it has well-defined and legit-
imate objectives. From the perspective of a variety of
human rights instruments, such objectives include
the protection of public safety, public order, general
welfare, public health or morals, as well as the pro-
tection of the rights and freedoms of others.

How are these categories related to the notion of
international ius cogens? It should be noted from the
outset that absolute rights perceived in the most
stringent sense, such as the prohibition of torture or
inhuman or degrading treatment or punishment, are
almost certainly peremptory norms.75 On the other
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hand, this status does not necessarily also apply to
rights that are not subject to derogation. Cogency and
the prohibition of derogation are closely connected,
but their overlap is merely partial. Some human
rights are not subject to derogation because they
belong to the peremptory norm of international law.
Others, however, bear this feature simply because a
temporary derogation can never become necessary in
an emergency that threatens the very existence of a
state.76 Conversely, it can be stated that the possibil-
ity of limitation by law definitely precludes the
peremptory nature of a human right; therefore,
peremptory human rights are always non-limitable
rights. But can an exception to a peremptory human
right exist? By analogy with the preclusion of limita-
tion, one would assume that the answer is “no”. Such
an exception, however, can exist: the peremptory
nature of a human right is not precluded if this right
recognises a variety of exceptions. One needs only to
recall two principles of international law, the prohibi-
tion of the use of force and the prohibition of inter-
vention, in order to support this statement. Both prin-
ciples are unquestionably of a peremptory nature,
still both recognise exceptions: the use of force is
lawful in self-defence or upon an authorisation by the
U.N. Security Council, while enforcement measures
taken under Chapter VII do not qualify as interven-
tion in line with Article 2, paragraph 7. To put it
another way, peremptory rights and obligations form
part of ius cogens along with their inherent exceptions,
which also apply to peremptory human rights.

The destruction of a civil aircraft used in the exe-
cution of a terrorist attack affects, to various extents,
several human rights. Among these, the right to life
is by far the most important, although, under given
circumstances, an important guarantee of criminal
procedure, which is regarded as a fundamental right,
as well as the prohibition of inhuman treatment, may
likewise come into prominence. The respect for
these rights should be examined in relation to the fol-
lowing groups of persons: terrorists seizing and con-
trolling the aircraft, passengers on board the aircraft,
members of the crew, potential victims on the
ground and close relatives of victims. The problem of
shooting down a civil aircraft requires a different
approach in each case, since — in spite of human
rights being universal and equal — not all of the
aforementioned rights bear relevance to every group.
For that reason a possible infringement of the right to
life should be scrutinised with respect to the terror-
ists, passengers and crewmembers and the potential
victims on the ground, while the observance of the
procedural guarantee in question and the prohibition
of inhuman treatment needs to be studied in relation

to the terrorists and to the close relatives of victims,
respectively.

The right to life is the most fundamental right
within the system of international human rights. Its
outstanding significance stems partly from the nature
of the protected value and partly from the fact that
the absence of respect for this right renders all other
human rights meaningless. Every major human rights
instrument protects the right to life. It appears, for
instance, in Article 3 of the Universal Declaration of
Human Rights of 1948, in Article 6 of the Interna-
tional Covenant on Civil and Political Rights of 1966,
in Article 2 of the European Convention on Human
Rights of 1950, in Article 4 of the American Conven-
tion on Human Rights of 1969, in Article 4 of the
African Charter on Human and Peoples’ Rights of
1981, in Article 5 of the Arab Charter on Human
Rights of 1994, and in Article II-62 of the Charter of
Fundamental Rights of the European Union. These
provisions formulate the right to life differently, yet
the essence of protection can be considered identical
in each instrument.

The obligation that the right to life confers upon
states is twofold. On the one hand, states must refrain
from the arbitrary deprivation of life (negative oblig-
ation); and on the other hand they are obliged to take
measures to protect individuals, whose lives are put
at risk by the acts of others (positive obligation).77

The negative obligation to protect life is relatively
easy to describe: save a few strictly construed excep-
tions, states must not deprive individuals from their
lives. However, the instruments enumerated above
slightly differ over the breadth of these exceptions.
Some do not mention exceptions at all78 and a few
contain only the death penalty.79 The European Con-
vention on Human Rights, conversely, includes a
detailed list of exceptions. This convention original-
ly recognised four exceptions, specifically capital
punishment (since abolished by two optional proto-
cols), the defence of persons from unlawful violence,
measures taken to realise a lawful arrest or to prevent
the escape of a lawfully detained person, and actions
lawfully taken for the purpose of quelling a riot or an
insurrection.80 If an act of the state does not fall under
any of these exceptions, then it is deemed as “arbi-
trary” and, as such, a violation of the right to life. The
content of the positive obligation to protect life is less
self-evident. The rule, according to which states must
take measures to protect persons from life-threaten-
ing acts of others, does not mean that they have to be
able to successfully save everybody anytime, any-
where and from anyone.81 This would obviously be
an impossible burden. Nonetheless, if authorities
encounter an infringement of that right, or an imme-
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diate risk thereof, they need to take action in the
interest of the victim. The positive aspect of the pro-
tection of life rather requires that states establish con-
ditions, primarily via the adequate development of
their domestic legal systems, wherein an effective
investigation of acts violating or endangering the
right to life, as well as the taking of official preventive
or punitive measures, becomes possible. A failure to
carry out these obligations — for example, the denial
of an investigation of a fatality caused by the action
of security forces — violates the right to life just as
much as an arbitrary deprivation of life.

In international human rights instruments, the
right to life always appears among the rights that are
not subject either to limitation or, save a few excep-
tions, to derogation.82 As already mentioned, the pro-
hibition of derogation can be explained in two ways.
A right does not allow derogation either because of its
peremptory nature or because its temporary suspen-
sion can never — not even in order to avert a peril
threatening the very existence of a state — prove
necessary. Keeping in mind the characteristics and
outstanding importance of the right to life, the prohi-
bition of its derogation undoubtedly derives from its
peremptory nature. This argument is further under-
pinned by the fact that several significant interna-
tional forums have explicitly regarded this right as ius
cogens. For example, the Human Rights Committee
established by the International Covenant on Civil
and Political Rights has stated that, “The proclama-
tion of certain provisions of the Covenant as being of
a non-derogable nature, in article 4, paragraph 2, is to
be seen partly as recognition of the peremptory
nature of some fundamental rights ensured in treaty
form in the Covenant (e.g., articles 6 and 7) .”83

In case of the destruction of a rogue civil aircraft,
the right to life prevails in both its positive and neg-
ative manifestations. Because of the positive aspect,
states must protect the right to life of potential vic-
tims on the ground, but this obligation also exists
with respect to the passengers and crew of the air-
plane. At the same time, the negative aspect of the
right to life obliges states to refrain from the depriva-
tion of lives of passengers and crewmembers aboard
as well as from the elimination of terrorists as long as
such action does not fall under the relevant exception
to the right to life that is invoked when the protec-
tion of persons from unlawful violence is at stake.
The composition of the group of persons on board
the aircraft, therefore, still needs to be observed
when examining the lawfulness of a shoot-down.

If terrorists are the only occupants of an attacking
civil aircraft, then a state, within the framework of the
defence of persons from unlawful violence, may

bring it down. (Since the protection of human rights
— in this case the protection of the right to life of
potential victims on the ground — is an obligation
that can be derived from the U.N. Charter, the shoot-
down does not violate Article 3bis of the Chicago
Convention of 1944.) Nonetheless, this measure will
not necessarily be lawful. Terrorists may be legally
deprived of their right to life only under certain cir-
cumstances.84 First of all, the existence of an illegal
conduct carried out by means of civil aircraft and
directed against the lives or physical integrity of oth-
ers, must be proven beyond doubt. This requirement
obviously does not pertain when, for example, the
perpetrators merely wish to flee to another country
by a stolen civil aircraft in order to seek political asy-
lum there. Their destruction would be unlawful even
if the flight profile of the aircraft used for their escape
were declared by the territorial state to pose a poten-
tial terrorist threat. Secondly, the action must be
planned with utmost caution and needs to be
“absolutely necessary”. The burden of proof rests on
the state. Since, until the very last moment, one can
only make suppositions about the true intentions of
terrorists hijacking a civil aircraft, a cautious and thor-
ough planning of a shoot-down is impossible. Exer-
cises as well as general preparations are necessary, yet
by themselves insufficient, in fulfilling this require-
ment. The use of lethal force can be particularly awk-
ward if the territorial state wants to destroy a rogue
aircraft at a safe distance from its presumed target.
Thirdly, in the wake of such action, the state has to
initiate a prompt, substantial and effective investiga-
tion exposed to public scrutiny with a view to clari-
fying the circumstances of the incident.85 Should that
investigation reveal abuses, the individuals concerned
have to be held accountable. If all these criteria are
met, a shoot-down will qualify as lawful. However, if
any of them are missing, an infringement of the right
to life can be determined irrespective of the fact that
the armed forces of the state did indeed destroy ter-
rorists, as illustrated by the case of McCann and Oth-
ers versus the United Kingdom.86

The other possible scenario is when passengers
and members of the crew are also present on board an
aircraft used for terrorist purposes. In this case the ter-
ritorial state finds itself in an absurd situation: due to
the positive aspect of the right to life, it should simul-
taneously protect the lives of persons on the ground
and aboard the airplane; in addition, given its negative
obligation prohibiting the arbitrary deprivation of life,
it must refrain from sacrificing the passengers and the
crew. In spite of this latter group being virtually
beyond help, the state cannot deliberate and choose
from among its obligations. The right to life does not
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recognise any exceptions in order to permit the sacri-
fice of any group of persons and, thanks to the
requirement of rationality as well as the peremptory
character of this right, the doctrine of distress cannot
be invoked either. Since numerical considerations
bear no relevance whatsoever regarding the respect
for the right to life, we may draw the conclusion that
even the presence of a single innocent individual renders the
destruction of an aircraft unlawful, regardless to the num-
ber of lives this measure might save. This result excel-
lently reflects the untenable nature of a utilitarian
approach to the limitation of fundamental rights, mak-
ing it clear that “the end may not justify the means”.87

Were a state still to opt for shooting down the aircraft,
this conduct — its possible rationality and positive
moral assessment notwithstanding — would consti-
tute a grave violation of the right to life of the sacri-
ficed individuals. It would not alter the legal qualifi-
cation either, if the passengers and crewmembers on
board the aircraft expressly consented to the shoot-
down. The recognition of such a declaration, which in
essence is a voluntary renouncement of the right to
life, would raise dilemmas reminiscent of euthanasia.
In addition, if a state brought down an attacking plane
over an inhabited area and the falling wreckage
caused fatalities on the ground, a violation of the right
to life of those victims could similarly be determined.

Given its peremptory and non-derogable nature,
any departure from the observance of the right to life
is unacceptable even during an international armed
conflict. Hence, the right to life, coupled with the rel-
evant guarantees of humanitarian law, further
strengthens legal arguments pertaining to the unlaw-
fulness of the destruction of a civil aircraft that is con-
trolled by enemy combatants but that carries civilians
as well. Moreover, that right rules out the legality of
the sacrifice of civil passengers and crew, not only in
international armed conflicts, but also in armed con-
flicts that are not of an international character, such
as civil wars.88 Remarkably, since the right to life is
due to all, the nationality of crewmembers and pas-
sengers aboard the aircraft influences the legal quali-
fication of shooting down an aircraft neither during an
armed conflict nor in peacetime.)

Depending on the actual circumstances of the case,
the destruction of civil aircraft might also be prob-
lematic from the standpoint of the right to a criminal
procedure — the presumption of innocence. The
principle of the presumption of innocence necessi-
tates quite simply that everyone have the right to be
presumed innocent until proven guilty according to
law.89 The design of the destruction of rogue civil air-
craft is apparently rooted in the presumption of guilt
of person or persons controlling it: in case an aircraft

behaves in a suspicious manner, it automatically
exposes itself to the risk of being destroyed. Suppose
a well-informed news channel broadcasts breaking
news on a civil airplane, which is flying over the mid-
dle of the Atlantic Ocean and has deviated from its
prescribed route for an unknown reason and fails to
react to the instructions of flight control. If someone,
having heard the news, were to call the authorities
claiming that the aircraft in question is preparing to
commit a terrorist attack, these authorities —
although unaware of the exact reason for the unusual
behaviour — would probably label the plane as rogue,
thereby presuming the guilt of persons controlling it
thousands of miles from its anticipated target. The
violation of the presumption of innocence would
become complete upon the shooting downing of the
airplane by a state acting beyond the limits of the only
applicable exception to the right to life.

Finally, we should briefly recall a less obvious
aspect of human rights issues concerning the
destruction of civil aircraft: the legal status of vic-
tims’ relatives. The international system of human
rights protection is not at all indifferent to the
anguish endured by the close relatives of a victim of
flagrant violations of the most fundamental human
rights, including the right to life. Various human
rights bodies strive to do everything they can to
ameliorate the condition of relatives by declaring the
mental suffering induced by infringements of human
rights to the next-of-kin of victims to be a human
rights violation, by the state.90 Therefore, in the
wake of a terrorist attack carried out by means of
civil aircraft, a state can be held accountable not only
for a violation of its positive or negative obligations
emanating from the right to life, but also for the grief
of relatives of innocent individuals having lost their
lives on the ground or on board the airplane. States
may evade claims of inhuman treatment in only one
case. Since the anguish emerging on the side of rel-
atives from a lawful deprivation of life is irrelevant
from the point of view of human rights, an appropri-
ate destruction of civil aircraft carrying exclusively
terrorists in conformity with the relevant exception
to the right to life, and in absence of collateral casu-
alties, does not constitute inhuman treatment against
the relatives of perpetrators.

H U N G A R I A N  I M P L I C A T I O N S  O F
T H E  P R O B L E M  O F  S H O O T - D O W N

Among the military tasks enumerated by the Act on
National Defence and Hungarian Defence Forces,
the defence of independence, territorial integrity, air-

F U N D A M E N T U M1 8 /  A R T I C L E S



space, people and property of the country against
external attacks in addition to co-operation in the
struggle against international terrorism and the con-
tribution to the suppression of grave acts of violence
committed by force of arms or in an armed manner
under Section 40/B, paragraph 2, of the Constitution
bear relevance to our particular topic.91 Having con-
sidered the peculiarities of aerial warfare and the
shortness of time available for defensive counter-
measures, however, the legislator reckoned that the
accomplishment of these tasks by the air force
required special rules of engagement. Thus a recent
amendment to the act states the following: “Section
131 (1) The responsibilities of high readiness allied
and national air defence forces participating in the
defence of airspace of the Republic of Hungary
extend to aircraft violating (unlawfully using) the air-
space, lacking identification, flying with unknown
intent or performing hostile activities as well as
breaching any rule of the air, or being in a state of
distress. [...] Section 132 (1) Aircraft flying in nation-
al airspace may be fired upon with warning or
destructive intent with weapons of the high readiness
national and allied air defence forces that are partici-
pating in the defence of the airspace of the Repub-
lic of Hungary, if a) On-board weapons are used, or
b) There is a grave act of violence that otherwise (by
other weapons or means) endangers lives and prop-
erty or causes a disaster, or c) It may be definitively
concluded that there is an attempt to perform an act
under paragraphs a) or b), and the aircraft intention-
ally fails to obey the instructions of high readiness air
defence forces. (2) In a case envisaged by paragraph
1, sub-paragraph c), the notice as well as the warning
fire may be omitted if, under the circumstances of
the case, there is insufficient time thereto, and a
delay would result in injury to lives or property.”92

The cited sections of the Act on National Defence
clearly indicate an effort to establish the possibility of
the destruction of civil aircraft that are used for the
execution of a terrorist attack, although the legislator
remarkably refrained from framing it in explicit form.
As no adjectives qualifying or specifying legal status
stand before the word “aircraft”, this expression
embraces all conceivable aircraft, including state and
civil airplanes bearing national or foreign registration.
The use of high readiness forces, therefore, depends
exclusively on the conduct of a given plane. Any air-
plane might be subject to measures taken by nation-
al air defence forces or that of the North Atlantic
Treaty Organisation if it violates Hungarian airspace,
fails to identify itself, flies with unknown intent, car-
ries out hostile activities, breaches a rule of the air, or
otherwise gets into trouble. Nonetheless, Section

131, paragraph 1, does not go into details with regard
to the specific means (e.g., interception, identifica-
tion, escort out of a prohibited zone, forced landing)
that can be employed by such forces in the course of
carrying out their responsibilities.

The act mentions only the most extreme of mea-
sures: Section 132 lays down the rules of engagement
for the air force, including the conditions of warning
fire and the use of lethal force.93 Naturally the con-
tent of this section does not encompass each and
every scenario contained in Section 131, paragraph 1;
it only pertains to aircraft performing hostile activi-
ties. Manifestations of such activities are detailed in
three sub-paragraphs of Section 132, paragraph 1.
Even though sub-paragraph c) refers to cases respec-
tively governed by paragraphs a) and b), it seems that
altogether four rather than three forms of behaviour
may be deemed as hostile activities under this sec-
tion: the use of on-board weapons, the perpetration
of grave acts of violence endangering lives and prop-
erty by means other than on-board weapons, the
causing of a disaster by means other than on-board
weapons, and an attempt to carry out any of the fore-
going acts. As such, sub-paragraph b) contains not
one, but two conducts: the first presupposes the exe-
cution of an act, whereas the second requires a par-
ticular, albeit somewhat vaguely worded, result
assuming the form of a disaster.

At first glance, the behaviour of an aircraft seeking
to destroy its target by direct impact might as well fall
within the context of two sub-paragraphs of Section
132, paragraph 1. If the terrorists achieve their objec-
tives, their action qualifies either as a grave act of vio-
lence endangering lives and property committed by
means other than on-board weapons or as a creation
of a disaster in accordance with sub-paragraph b). In
these cases, however, the air defence forces can no
longer repel the attack. Hence the destruction of civil
aircraft attempting to commit such an attack is rather
based on sub-paragraph c) that, as opposed to sub-
paragraphs a) and b), relates to conduct not yet com-
pleted at the time of the military countermeasure.
Sub-paragraph c), nevertheless, does not grant a carte
blanche for shooting down every suspicious airplane.
The unidentified nature of an aircraft or the
unknown intent of persons controlling it yields insuf-
ficient ground for the use of weapons. It is permitted
only when “it may be definitively concluded” that
the plane has hostile intentions. Unfortunately, the
regulation fails to shed light on the factors, from
which this conclusion can be drawn. The legislator
probably had an unusual flight profile, a lack of com-
munication or obedience to instructions, or an incom-
ing concrete terrorist threat in mind. However, it has
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been pointed out on a number of occasions in the
course of analysing international law that the exis-
tence of one or more signs of this kind does not con-
stitute decisive proof of an intention to commit a ter-
rorist attack. The possibility of error or deceit can
never be totally ruled out. Section 132, paragraph 2,
which sanctions shooting down an aircraft without
any warning if “under the circumstances of the case,
there is insufficient time thereto, and a delay would
result in injury to lives or property”, appears espe-
cially awkward from this point of view.

In addition to such practical reservations, the fol-
lowing question should also be raised: How can the
rules of engagement contained in the Act on Nation-
al Defence be reconciled with the Constitution? In
absence of a state of martial law, a state of emergency
or a decision of the Parliament under Section 19,
paragraph 3, sub-paragraph j) of the Basic Law,94 the
constitutional basis of the use of air force lies in Sec-
tion 19/E, paragraph 1: “In the event of an unex-
pected invasion by external armed groups into the
territory of Hungary, the Government shall take
immediate action, in accordance with the defence
plan approved by the President of the Republic, with
forces commensurate to the gravity of the attack and
prepared for such role, until a decision on the decla-
ration of a state of emergency or a state of martial law,
with a view to repel the attack as well as to protect
the territorial integrity of the country with national
and allied high readiness air defence and air forces, to
ensure constitutional order and the security of lives
and property, to protect public order and safety.”95

Any “peacetime” use of air force is, as a general
rule, permissible exclusively in conformity with this
provision. However, even a simple grammatical inter-
pretation of the text reveals that Section 19/E, para-
graph 1, does not cover every conceivable instance of
military action against civil aircraft used for terrorist
purposes. Under this section, the air force can only be
used in the event of an attack launched from abroad
by an external armed group. The expression “unex-
pected invasion [...] into the territory of Hungary”
makes it clear that an attack under Section 19/E,
paragraph 1, is initiated from beyond Hungarian bor-
ders. The adjective “external” used to characterise
the armed group, however, leaves room for two diver-
gent interpretations. Restrictively construed, it means
“foreign”. It can also, however, be interpreted with
regard to its physical, geographical meaning. In this
latter sense the phrase “external armed group” com-
prises — regardless of the nationality of its members
— every state or non-state organisation, which per-
forms its activities from a base beyond the borders of
the country. In the light of a contextual interpretation

of the Constitution, this seems to be the correct
meaning. If we construed the concept of “external
armed group” narrowly, it would create a gap in the
constitutional provisions concerning extraordinary sit-
uations. We would come to an absurd conclusion,
according to which the state would not be able to
take immediate action against armed groups of Hun-
garian nationals attacking from abroad without first
declaring a state of emergency. Still Section 19/E,
paragraph 1, does not authorise the use of air force to
repel terrorist attacks launched by domestic or for-
eign armed groups from within the country. Another
issue also needs to be clarified. Can it be considered
an invasion, stricto sensu, if members of an armed
group simply enter the Hungarian airspace as pas-
sengers and only then seize the aircraft?

The first phrase of Section 19/E, paragraph 1, by
itself, might allow for the interpretation that the
repulsion of an invasion by an external armed group
and the protection of territorial integrity by the air
force actually constitute two distinct obligations, and
thus, the latter does not necessitate that an attack be
launched from abroad. It stems from the application
of a conjunction — namely, “illetôleg” in Hungarian
— that frequently causes problems in the interpreta-
tion of legal texts. The wording of the rest of the sec-
tion, particularly the phrase “with forces commensu-
rate to the gravity of the attack and prepared for such
a role”, nevertheless, indicates that the use of the air
force stands coherently within the provision as a
potential method of defence against an invasion.

The use of armed forces is also permissible in a
state of emergency. Section 40/B, paragraph 2, of the
Constitution states that, “The armed forces may be
employed in the event of armed actions aimed at the
overthrow of constitutional order or the acquisition of
absolute power, or in case of grave acts of violence
committed by force of arms or in an armed manner
endangering lives and property on a large scale, dur-
ing a state of emergency declared in accordance with
the provisions of the Constitution, if the use of police
forces proves insufficient.”96

Since “grave acts of violence committed by force
of arms endangering lives and property on a large
scale” obviously include terrorist acts that involve the
impact of an aircraft, this provision of the Basic Law
also renders the use of air force possible for anti-ter-
rorist purposes. Furthermore, unlike Section 19/E,
paragraph 1, this rule does not determine the direc-
tion of the attack; therefore, it may provide a basis for
the destruction of any aircraft seeking to commit an
act of terrorism. The only problem is that there
would hardly ever be a chance to declare a state of
emergency prior to the impact given the size of the

F U N D A M E N T U M2 0 /  A R T I C L E S



Republic of Hungary and the shortage of time avail-
able for taking countermeasures.97 Thus a prompt
action is imaginable only during an already existing
state of emergency. In the absence of such action,
only Article 19/E, paragraph 1 could be applicable.

The same applies to the third possible scenario for
the use of armed force: the state of martial law.
Should it become certain in the phase of approach
that the conduct of persons controlling an aircraft
attempting to carry out a terrorist attack is attribut-
able to a state (which is fairly unlikely), a state of
martial law may, in principle, be declared due to the
imminent danger of an armed attack by a foreign
power. In practice, however, it would be nearly
impossible to do so prior to impact. As such, a time-
ly response by the air force is conceivable only if a
state of martial law has already been declared in the
country in the wake of a state of war or an imminent
danger of armed attack by another state.98

Hence the air force is to be employed in different
manners and breadths according to whether a state of
“peace”, emergency or martial law prevails. The
scope of the threats, against which air defence forces
may resort to the use of weapons in concordance with
Section 132 of the Act on National Defence, differ
accordingly. Contrary to a state of emergency or mar-
tial law, under normal circumstances — when a ter-
rorist attack committed by means of civil aircraft is
most likely to occur — the air force is authorised to
fire exclusively at airplanes committing an external
attack in the sense of Section 19/E, paragraph 1, of
the Constitution. Although Section 19, paragraph 3,
sub-paragraph j) empowers the Parliament to rule on
a different use of armed forces both abroad and with-
in the country, the likelihood of such a ruling in prac-
tice is negligible due to the reasons mentioned above
with regard to the state of emergency as well as mar-
tial law.

Could Section 5 of the Constitution possibly
broaden this restrictive interpretation? It states that,
“The State of the Republic of Hungary defends the
freedom and sovereignty of the people, the indepen-
dence and territorial integrity of the country, and its
borders as established in international treaties.”99

Section 5 lays down an “unavoidable obligation”
that requires the state to prepare for and take mea-
sures to eliminate both internal and external
threats.100 Nonetheless, the provision does not autho-
rise any use of armed forces. It merely sets forth a
general rule that is spelled out by other sections of
the Basic Law, including the ones examined above.
The fulfilment by armed forces of the defensive
obligation originating from Section 5, therefore,
demands the observance of the entire Constitution.101

Additional provisions of the Constitution limit
even further the possibility of the destruction of
rogue civil aircraft by air defence forces. Similarly to
international law, domestic law is not indifferent to
the composition of the group of persons staying on
board the airplane marked for destruction. In other
words, the human rights aspects of shooting down an
aircraft play a significant role even from the perspec-
tive of constitutional law. The Republic of Hungary
is party to the most important universal and regional
human rights treaties, which — along with the rele-
vant customary law — now form an integral part of
the Hungarian legal system by virtue of Section 7,
paragraph 1, of the Constitution and the promulgat-
ing enactments.102 The international protection of the
rights of individuals is, however, purely complemen-
tary and subsidiary as compared to the national pro-
tection of fundamental rights. Thus, international
mechanisms are triggered only when the state bear-
ing primary responsibility for the protection of human
rights is unable or unwilling to fulfil its obligations. In
compliance with these obligations, the Hungarian
Constitution attaches outstanding importance to the
protection of fundamental rights: “Section 8 (1) The
Republic of Hungary recognises the inviolable and
inalienable fundamental rights of man. The respect
for and protection of these rights is a primary obliga-
tion of the State. (2) In the Republic of Hungary, reg-
ulations concerning fundamental rights and duties are
determined by law; however, it may not limit the
essential content of any fundamental right.”103

A list of fundamental rights granted by the Con-
stitution is to be found in Chapter XII, which natu-
rally contains all three rights mentioned with respect
to international human rights. It is sufficient for our
purposes, however, to scrutinise only one of these
rights — the right to life. According to Section 54,
paragraph 1, of the Constitution, “In the Republic of
Hungary, everyone has the inherent right to life and
human dignity, of which no one shall be arbitrarily
deprived”.104

Understandably the right to life, as a fundamental
right guaranteed by the Constitution, resembles its
international counterpart. Human life is the most pre-
cious value in our domestic legal order as well. Its
protection presents a twofold obligation for the Hun-
garian state: on the one hand, it must refrain from any
arbitrary deprivation of life; on the other hand, it has
to establish conditions necessary for the enjoyment of
the right to life “by way of law-making and organisa-
tional measures”.105 In conformity with international
law, the Constitution also precludes any limitation of
this right, and, thus it can be suspended neither in a
state of emergency nor in a state of martial law.106
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However, the Hungarian constitutional order bears a
unique feature in comparison to the international pro-
tection of human rights. The right to life that is
developed in the Hungarian Constitution is insepa-
rably intertwined with the right to human dignity.
The Constitutional Court has declared that, “Human
life and human dignity constitute an inseparable
unity and a value superior to everything else. The
right to life and human dignity likewise constitutes
a unified, inseparable and non-limitable fundamental
right, which forms the basis of and a prerequisite for
several other fundamental rights.”107

The importance of such perception of human life
and human dignity cannot be overemphasised.
Human dignity shields the untouchable core of indi-
vidual autonomy and self-determination and sets
absolute limits for any external interference either by
the state or by other individuals. This conception of
human dignity as well as its link with the right to life
secures the equal value of human lives, eliminates a
value-based distinction thereof, and, finally, it rules
out the possibility of sacrificing individuals in the
name of public interest.108

Still the Basic Law tolerates the deprivation of life
on an exceptional basis, as Section 54, paragraph 1
merely precludes the “arbitrary” taking of life.
Unlike the aforementioned sources of international
law, the catalogue of human rights in the Constitu-
tion does not contain an exhaustive enumeration of
exceptions — these should be sought in other acts of
Parliament. While it may appear that the Hungarian
legal system recognises more instances of non-arbi-
trary deprivation of life than international law, this is
not the case. The quantitative differences originate
from the comprehensiveness of domestic norms and
the more general nature of international regulation.
Each exception mentioned in Hungarian enactments,
in fact, more or less fits into a category that is accept-
ed by international law.

While examining the domestic lawfulness of the
destruction of civil aircraft used for terrorist purpos-
es, two exceptions require closer scrutiny, both of
which are provided for by the Criminal Code. Section
29 on legitimate defence reads, “(1) No one shall be
punishable, whose conduct is necessary for the pre-
vention of an unlawful attack directed against his
own person, property, or that of others, or the public
interest, or of an imminent threat thereof.”109 In addi-
tion, Section 30 incorporates the doctrine of extreme
necessity, “(1) No one shall be punishable, who res-
cues his own person or property, or that of others,
from an imminent and otherwise not preventable
peril, or acts so in defence of the public interest, pro-
vided that the creation of peril is not imputable to

him, and his conduct causes a lesser injury than that
he sought to prevent.”110

Both doctrines may prove to be tempting argu-
ments to those who try to justify a shoot-down.
(Needless to say, they should be confused neither
with self-defence nor with distress under interna-
tional law.) Legitimate defence could prima facie sub-
stantiate the destruction of aircraft occupied exclu-
sively by terrorists, while extreme necessity would
seem to legitimise the use of lethal force against pas-
senger airplanes, if it definitely saves more lives on
the ground.111 A state, however, cannot invoke legitimate
defence or extreme necessity. These doctrines have a role
in interpersonal relations, in the domain of individual
criminal responsibility. They pertain to situations,
wherein the state is in not in position to render assis-
tance to individuals. Conversely, the state is “pre-
sent” in the event of the destruction of rogue aircraft,
since the person granting permission to fire acts on
behalf of the state and within the framework of pub-
lic authority. Hence, the shoot-down as an act of the
state cannot be justified by either doctrine, not to
mention the fact that neither ensures the subjective
right to kill.112

Bearing all that in mind, one can finally formulate
a legal judgement on the constitutionality of the
destruction of civil aircraft used for the execution of
a terrorist attack. Similar to international law, here the
conclusion is also determined by the legal status of
persons on board. First we examine the scenario, in
which only terrorists occupy the airplane. In absence
of a state of emergency, a state of martial law or a rel-
evant decision of the Parliament under Section 19,
paragraph 3, sub-paragraph j), the air force may resort
to the use of weapons solely with a view to destroy air-
craft carrying out an external attack in the sense of Section
19/E, paragraph 1, of the Constitution. The deprivation
of lives of terrorists is justified by international
human rights norms (i.e., the defence of persons from
unlawful violence) transformed into domestic law by
virtue of Section 7, paragraph 1, of the Basic Law as
well as by the positive obligation of the Hungarian
state to protect the lives of potential victims on the
ground under Section 8, paragraph 1, and Section 54,
paragraph 1. If the conduct of terrorists coming under
the effect of Section 19/E, paragraph 1, simultane-
ously qualifies as armed attack by another state, the
elimination might also eventually be legitimised by
their combatant status. In such cases a state of mar-
tial law can also be declared, which would expand the
scope of the use of air defence forces.

In absence of a state of emergency, a state of mar-
tial law or an adequate decision by the Parliament,
the repulsion of terrorist attacks launched from with-
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in the country lacks constitutional basis. It should be
emphasised that a constitutional authorisation for the
domestic use of armed forces in “peacetime” rather
than a legal basis for the killing of terrorists is absent.
It is also noteworthy that the terrorists cannot be law-
fully eliminated either, if it becomes absolutely cer-
tain that their action merely seeks to damage proper-
ty. In the Hungarian system of the protection of fun-
damental rights, a human being’s right to life —
being an absolute value — can only be put into ques-
tion when other human lives are being threatened.
Consequently, acts of violence that endanger proper-
ty in the sense of Section 132, paragraph 1, of the Act
on National Defence, if not threatening to the lives
of others, do not substantiate the killing of perpetra-
tors. Finally, in accordance with the requirements of
international law, following the shoot-down, the
Hungarian state must initiate a prompt, substantial
and effective investigation that is exposed to public
scrutiny in order to reveal the circumstances of the
incident.

If there are not only terrorists, but also passengers
or crewmembers on board a rogue aircraft, the air
force must refrain from the use of lethal force. The Hun-
garian state is not entitled to dispose the lives of
innocent individuals aboard, whose sacrifice would
gravely violate their right to life and human dignity.
The legality of shooting down an aircraft carrying
passengers or members of the crew is likewise pre-
cluded by the existing international obligations of the
Republic of Hungary as well as by the related oblig-
ations arising from Section 7, paragraph 1, of the Con-
stitution: “Section 7, paragraph 1, of the Constitution
also means that the Republic of Hungary shall par-
ticipate in the community of nations by virtue of pro-
visions of the Constitution; this participation is, there-
fore, a constitutional order for domestic law. It follows
that the Constitution and the domestic law must be
interpreted in a way that the generally recognised
principles of international law truly prevail. [...] It is
isolation from international law that would be con-
trary to Section 7, paragraph 1, of the Constitution.
[...] No municipal law can prevail against an explicit
and peremptory norm of international law bearing
contradictory content.”113

C O N C L U S I O N S

The problem of destroying a civil aircraft that is used
for terrorist purposes is undoubtedly one of the
gravest legal dilemmas of our time. In spite of the
fact that the lawfulness or unlawfulness of a shoot-
down is determinable on the basis of existing legal

rules and categories, it would be overstating the situ-
ation to say that either international law or domestic
constitutional law is perfectly capable of handling
every aspect of the problem. The lack of “prepared-
ness” becomes evident especially when there are also
passengers on board an airplane that is being used by
terrorists. It would be, nevertheless, unjust to blame
the law itself, as it is not meant to make choices
between innocent lives.

The point of departure of any analysis of the
shooting down of an aircraft under international law
is necessarily Article 3bis of the Chicago Convention
of 1944. As this provision bans the destruction of civil
aircraft in general terms, it, therefore, needs to be
verified that international law permits rather than
prohibits the bringing down of rogue civil airplanes.
In fact Article 3bis contains an exception by reference
to the rights and obligations of states set forth in the
U.N. Charter, but — as we have seen — it does not
allow by itself the destruction of civil aircraft used for
the execution of a terrorist attack. Moreover, it only
plays a secondary role in all regarding qualification.
The lawfulness or unlawfulness of shooting down an
aircraft depends on the composition and legal status
of the group of persons on board rather than the sta-
tus of the particular aircraft as an object.

The terrorist attacks of September 11th, 2001 have
proven that, under certain circumstances, even a civil
aircraft can cause destruction comparable to the
results of an armed attack. Consequently, such ter-
rorist acts may prompt the attacked state to invoke
the right to individual or collective self-defence, pro-
vided that the action reaches the minimum gravity of
an armed attack, and can be attributed to another
state. However, the right of individual or collective
self-defence, per se, may not serve as a basis for shoot-
ing down the aircraft. This right merely permits the
use of force in general, but it does not allow states to
freely choose the means and methods of warfare. If
an act of terrorism simultaneously qualifies as armed
attack and constitutes an initial step of an interna-
tional armed conflict, then the legality of a shoot-
down should be examined in the light of the auto-
matically applicable rules of international humanitar-
ian law. In the case that only terrorists occupy the air-
craft, two conclusions are imaginable. If these indi-
viduals are to be deemed as combatants, the plane
can lawfully be brought down. If they are not com-
batants, international human rights law rather than
humanitarian law will determine the legality of their
elimination. On the other hand, if there are also pas-
sengers or civil crewmembers on board, the norms of
humanitarian law preclude the destruction of the air-
craft. (The outcome is essentially identical with
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regard to rules governing armed conflicts that are not
of an international character.)

International human rights law determines the
qualification of a shoot-down under international law
in the remaining scenarios, that is to say, when the
conduct of the airplane does not lead to the invoca-
tion of self-defence. Three human rights bear partic-
ular relevance in this respect: the right to life, the
presumption of innocence and the prohibition of
inhuman treatment. An analysis of the right to life
reveals that a rogue airplane can lawfully be shot
down only if it is occupied exclusively by terrorists.
The legal ground for shooting down an aircraft is pro-
vided by an exception to the right to life, namely the
defence of persons from unlawful violence. Con-
versely, the attacked state finds itself in an absurd
legal situation, if there are also passengers or
crewmembers on board: on the one hand, it is oblig-
ed to protect the lives of persons both on the ground
and aboard the airplane; on the other hand, it must
refrain from sacrificing the passengers or the crew.
Due to the fact that the doctrine of distress is inap-
plicable for a number of reasons, the state cannot
pick and choose from its obligations. As a result, the
destruction of aircraft carrying passengers or mem-
bers of the crew is never lawful, regardless of the ratio
of lives to be saved and sacrificed. (The right to life
is a non-derogable right, the observance of which can
be suspended during neither an international nor a
non-international armed conflict. Hence this right
further strengthens the rules of humanitarian law pre-
cluding the sacrifice of passengers or crew.)

Given that the true intentions of terrorists become
absolutely certain only moments prior to the air-
plane’s impact, the shooting down of any suspicious
airplane — especially if it occurs at a great distance
from the presumed target — can also prove awkward
from the perspective of the presumption of inno-
cence. Furthermore, a state can be held responsible
not only for the non-performance of its obligations
stemming from the right to life, but also for the
anguish caused to the next-of-kin of victims on the
ground or aboard the aircraft. The system of interna-
tional human rights protection considers such mental
pain to be inhuman treatment. This infringement,
however, does not pertain, when a state lawfully
destroys a plane carrying exclusively terrorists.

As might be expected, the results of the examina-
tion of Hungarian constitutional law are in conformi-
ty with the findings of the analysis of international
law. Despite the fact that the rules of engagement set
forth in Section 132 of the Act on National Defence
apparently strive to enable the destruction of any
civil aircraft used for the execution of a terrorist

attack, the provisions of the Constitution on the use
of armed forces and on fundamental rights signifi-
cantly limit the possibility to resort to lethal force.
Neither legitimate defence nor extreme necessity, as
provided for in Sections 29 and 30 of the Criminal
Code can be invoked by the state, and as such, nei-
ther one can broaden its freedom of action.

The question of shooting down an aircraft that is
occupied exclusively by terrorists and contains no
passengers or crewmembers unveils an interesting
anomaly. In “peacetime” the air force may only open
fire on airplanes carrying out an external attack in the
sense of Section 19/E, paragraph 1, of the Constitu-
tion. In absence of a state of emergency, a state of
martial law or a decision of the Parliament under Sec-
tion 19, paragraph 3, sub-paragraph j) of the Basic
Law, the repulsion by armed forces of terrorist
attacks launched from within the country lacks con-
stitutional basis. It needs to be emphasised once
again that it is a constitutional authorisation for the
domestic use of armed forces in “peacetime” that is
missing rather than a legal basis for the killing of ter-
rorists. This problem ceases to exist in the wake of a
declaration of a state of emergency, a state of martial
law or a relevant decision by the Parliament, but in
practice, the arrival at such a declaration or parlia-
mentary decision is most unlikely to occur before the
impact of the attacking aircraft. It should be also be
added that, due to the supreme value of human life,
even a plane carrying exclusively terrorists cannot be
lawfully destroyed if it is proven beyond reasonable
doubt that the perpetrators only seek to cause prop-
erty damage.

In the case, however, that there are also passengers
or crewmembers aboard a rogue aircraft, the air force
must refrain from using lethal force. The Republic of
Hungary is not entitled to dispose the lives of inno-
cent persons on board. If it nevertheless were to opt
for the destruction an aircraft, it would gravely violate
both the right to life and human dignity of the sacri-
ficed individuals and the state’s existing internation-
al obligations.

N O T E S

11. The present study can and does not seek to define the
concepts of “terrorism”, “terrorist act” or “terrorist”. It
may nevertheless be stated that an intentional attack
committed by way of direct impact of civil aircraft any-
where, anytime and against any group of persons can
reasonably be considered a terrorist act. It is equally evi-
dent that such an act constitutes a blatant violation of
law perpetrated either by a state or by individuals.
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