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The present paper focuses on the question of the ‘Kosovo issue’ as such, and
reflects upon the implications the fate of the province may have throughout the
region in the short – and medium term. The coming elections in Serbia and the
looming deployment of EULEX Kosovo – the largest civilian ESDP-mission the EU
undertook so far – make the examination timely, and further underline the im-
portance of the Kosovo issue. The study is structured the following way: a very
brief, but nevertheless necessary historical overview is followed by a more de-
tailed examination of the Kosovo issue from the perspective of international law.
In the third part we will examine how much Kosovo can be looked upon as a
unique case and what impact the province’s independence had on political devel-
opments in Serbia. We need to note that due to limitations regarding the length of
the present paper, we do not deal in detail with the crisis-management activities
the international community carried out on the ground. As a technical comment
we may note that Roman numbers are used for annexes that belong to the recent
study and Arabic ones to those documents which constitute annexes to sources
referred to in the main text, i.e. Annex I contains the full-text version of UNSC
Resolution 1244, and Annex 1 to UNSC Resolution 1244 refers to the general prin-
ciples agreed to by the foreign ministers of the G-8 countries regarding the
Kosovo crisis.
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I. A BRIEF HISTORY OF THE KOSOVO CRISIS, UP TO 1999

The author of the present paper has ambivalent feelings towards the ‘historical
overview’-part of various studies, since these are descriptive in nature, tend to get
far too long and contain far too much information basically irrelevant concerning
the core topic of a given study. Nevertheless I have chosen to include such a sub-
chapter to the recent paper. Not because knowing the history of the issue is of ut-
most importance, and misunderstanding – or misinterpreting – the nature of the
conflict can lead to grave mistakes being made: that is true to all types of conflicts,
not just those that occur in the field of international relations. The reason for having
such an introductory part is that – at least in my interpretation – the history of the
crisis has been largely ignored by the international community in its recent dealings
with Kosovo – aimed first and foremost to preserve an extremely fragile ‘peace’
among Serbs and Albanians –, and this ignorance – or lack of understanding – has
contributed to a large extent to the failures of effective crisis management1.
It is my conviction that a view according to which Serbs are aggressive violators

of human rights and Albanians are innocent victims is misguided. Needless to say,
an opposite view is just as wrong. How I see it, the ‘Kosovo issue’ has not started
with the NATO-intervention of 1999, nor with MILOSEVIC coming to power in Serbia
in 1987, nor with the change of the Yugoslav constitution depriving Kosovo of its
autonomy in 1989 and 1990, but hundreds of years before all these events. And in
this struggle between the Serbs (Slavs) and Albanians (Muslims) for the dominance
over the territory, lasting over many centuries, both sides have long lost their inno-
cence. However appealing the role of the victim may seem, neither of the involved
sides could credibly position itself as victims of atrocities committed by the other.
So let us briefly go over the most important events in chronological order to see

that here we are in fact dealing with enmities that basically date back to the ancient
times, but at least to the middle ages2. As with many territorial disputes, the one
over Kosovo also starts with the question of who arrived to the given place first. The
two ‘sides’ agree that the region was inhabited be the Illirians in the ancient times, the
dispute in this respect is whether Albanians are descendants of them or – as the Ser-
bians claim – arrived to the territory some time during the middle ages. While this
dispute is not settled yet, we can say with relative confidence that Slavs arrived around
the 5th and 6th century and gained the upper hand by the 12th: at this time the political,

1 To illustrate the misinterpretation of the nature of conflict, we can refer to a Testimony before
the Senate by Daniel Fried, Assistant Secretary for European and Eurasian Affairs saying 1) that
Milosevic stripping the province of its autonomy ‘sowed the seeds of the Kosovo conflict’, 2) that
Milosevic ‘capitulated’ and 3) whereas he pointed out that after the NATO-intervention
Albanians returned to the province, he failed to add that at the same time many Serbs left
Kosovo. (Fried, 2008a)
2 It goes without saying that the Kosovo conflict has a huge literature. For those more interested
in the details, see for e.g. the works of Cohen (2001), Jansen (2007), Juhász et al. (2000), King
and Mason (2006), Malcolm (1999) or Vickers (1998), on which sources the recent historical
overview is based. Needless to say, the present overview omits many important details and
interconnections between issues and therefore for those wishing to understand the complexity
of the ‘Kosovo issue’, further reading is highly recommended.
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religious and cultural centre of the Serb Kingdom was located in Kosovo itself1. A great
deal of monasteries and orthodox churches were built in the province during the 12th
and 14th centuries, and besides making Kosovo the centre of Serbian orthodox church,
these sites acquired symbolic significance over time as both Serbs and Albanians
engaged into a power-struggle for the dominance over the territory.
The power and influence of Serbs on the Balkans remained strong as long as the

Turks had not started to realize their aspirations about creating an empire. Along
the road of these empire-building exercises, one particular battle undoubtedly mer-
its mentioning, and this is the one fought at Kosovo Polje on 28th June 1389. This
clash is of extreme significance for Serbs: it is considered to be a milestone of Serbian
history, and indeed forms part of their national identity, which at first sight seems to
be strange, knowing that the armies of PRINCE LAZAR – which included basically all
nationalities and ethnicities present in the Balkans today – are considered by the
Serbs2 to have lost the battle. What allows the battle of Kosovo Polje to become a cen-
tral piece of Serbian identity is that Serbs do not focus on the fact of the defeat but
rather see this event as an outstanding example of heroism, self-sacrifice and victim-
hood performed by a proud and patriotic leader who chose death rather then living
with the humiliation of being a vassal to another ruler. After this battle Kosovo was
occupied by the Ottoman Empire and over the time Albanians migrated to the ter-
ritory in increasing numbers while more and more Serbs left towards north3, to the
territory of what is Serbia today, itself under Ottoman rule from the middle of the
15th century on.
The Ottoman Empire favoured its citizens to convert to Islam, which Albanians –

previously also having been Christians – were more inclined to do than Serbs, since
religion tends to play a less important role in Albanian identity than in the Serbian.
So from around the 14th-15th century on, the divide between Serbs and Albanians
deepened by the appearance of different religions, to which we need to add that
living as a Muslim in the Ottoman Empire also meant having been granted more
opportunities by the state – e.g. becoming an official in the administration, not
having to pay special taxes ‘infidels’ needed to pay –, so this divide is not confined
to the religious field, but to other areas of life as well. In fact the Christians under
Ottoman rule could rightly consider themselves as second class citizens inferior to
Muslims.
Eager to get rid of the Turkish rule in 1689, Serbs rose up against them, but their

revolution was quelled and due to its failure, the outflow of Serbians from Kosovo – to
some extent characteristic of the region since the beginning of Turkish occupation –
accelerated. The Serb uprising of 1813 and its subsequent defeat followed by retalia-
tion had the same effects. As Serbs left, Albanians migrated into the province for vari-
ous reasons. Firstly, because Kosovo is more suitable for agricultural cultivation than

1 Hence the name ‘Old Serbia’ for Kosovo, and the expression ‘Kosovo is the heart/cradle of
Serbia’
2 Modern-day historians argue that this battle was more close to a draw, but nevertheless Serbs
and their allies have been substantially weakened. The fact that after the battle another 70 years
passed until the Turks managed to occupy Serbia also strengthens the view that the result of
this particular clash was closer to a draw than to a defeat.
3 Especially as the Ottoman armies managed to gain more and more victories at the end of the
17th century. The leaving of Serbs from the territory of Kosovo at that time is also remembered
as ‘the great migration.’
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the mountainous Albania, secondly because the fertility rate of Albanians is tradition-
ally much higher than that of Serbs, resulting in a higher percentage of the population
being young and – to use a nowadays popular expression – more mobile.
Serbs became independent and regained control over part of Kosovo only in the

late 19th century, as the result of the war between Russia and the Ottoman Empire,
and managed to get the whole of the province by 1912, but it was not as straightfor-
ward as one may think. In 1877 Russia (allied with Serbs) attacked the Turks who
were allied with Albanians, and as part of the countermeasures they took, drove
some 30 000 Serbs out from Kosovo. In their ‘reply’ about the same number of Al-
banians were expelled from Southern Serbia and – as Serbia got control over the
northern part of Kosovo in 1878 – later on from Kosovo proper. Meanwhile also
modern Albanian nationalism was born, the first sign of it being the establishment
of the ‘League of Prizren’ in 1878. The League’s major aim was to unify all the Alba-
nians, either by forming an autonomous territory within the Ottoman Empire or by
creating a separate entity. Using contemporary language, we can say that the League
successfully lobbied for the Albanian cause at the great powers of that time, as 20
years later the Congress of Berlin decided to return the whole of Kosovo to the Ot-
toman Empire. But by this time relations between the Empire and Albanians grew
tense, not least because of the unfolding Albanian nationalism which prompted the
Turks to look at Albanians as a potential source of instability within their Empire.
As written above, Serbia regained control over the whole territory of Kosovo in 1912.
That came around with the first Balkan war, as Serbia managed to occupy the entire
province, bringing an easier life for Kosovo Serbs, and – to put it mildly – making it
harder for Kosovo Albanians.
The intensity of suffering Kosovo’s inhabitants needed to endure only increased

during the years of World War I. Since the then-recently (i.e. in 1913) established
Albania and Serbia took part in the war as members of opposing alliances (the for-
mer being on the side of the Axis powers, the latter one siding with the allies), the
war-years witnessed intense fighting among these powers for Kosovo, as well as
violence among the population of the province itself. As during the first years of the
war the Axis powers were more successful on the battlefields in the Balkans, Serbi-
ans (both the army and a significant part of the civilian population) where pushed
out from Kosovo in 1915 and Albanians took revenge for the suffering caused by the
Serbs in 1912. But during a war territories tend to switch ownership quickly: in 1918
Serbians returned and this time they took their revenge on Albanians.
The harsh times Albanians had to face in the following years is reflected in the

fact that in 1921 Kosovo Albanians asked the League of Nations to authorize
Kosovo’s secession from the newly established Yugoslavia, claiming that the Yugoslav
government centred in Belgrade is not guaranteeing the rights of Kosovo Albanians,
out of whom 12 000 had been killed and 22 000 imprisoned between the 1918 and
1921. This action of the Kosovo Albanians did not yield any results, and tensions rose
on both sides. The so-called Kachak Movement – seeking unification with Albania and
comprising of guerrilla fighters – gained popularity in the province, which Belgrade
tried vainly to serbianize by encouraging Serbs to move to the south.
To keep it short, we can say that the events of World War I were repeated during

World War II, insofar as this time Kosovo was occupied by Albania (and partly by Nazi
Germany) in 1941 and regained by Slavs by 1944, both occupations resulting in mem-
bers of the different ethnicity killed or driven out at a large scale. In the post-war
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period Kosovo’s status within TITO’s Yugoslavia underwent important changes over
the years. If we wish to set some “milestones”, we can say that between 1946 and
1967 the province’s situation tended to worsen within Yugoslavia. In 1946 it was
granted the status of ‘autonomous region’ – which in itself caused disappointment
among Kosovo Albanians, who (along with ENVER HOXHA) have been promised by
TITO that after the war they could unite with Albania in exchange for joining the
partisans in greater numbers – but even this autonomy was reduced both by the
1953 and the 1963 constitutions. 1966 can be considered a turning point in these
trends, as this year ALEKSANDER RANKOVIC, undoubtedly a hardliner of Stalinist
methods fell out of power, an event that was favourable not only to Kosovo Albani-
ans but to other citizens living all around Yugoslavia. 1969 saw the opening of the
Pristina University, signalising that certain improvement for Kosovo can be reached
on the field of culture and education. The peak of this evolution was the constitution
of 1974, granting Kosovo the status of ‘autonomous province’, which meant it was
almost on equal footing with the other republics within Yugoslavia, lest for the right
to secede from it. ‘For the record’ we may also note that it was around this time that
grievances about harassment and discrimination by Kosovo Albanians from the side
of Kosovo Serbs intensified.
These political developments were accompanied by economic measures, which in

essence meant money from other republics flowing into Kosovo – the most under-
developed region of Yugoslavia – at an increased level. Unfortunately these reve-
nues failed to improve the economic situation in Kosovo, since the increase in funds
had not matched the growth rate of the population. These funds merely helped to
prevent a significant worsening of the situation by somehow keeping Kosovo afloat,
but since they had not resulted in significant increase of the living standards, nor
caused the province to catch up at an accelerated rate with the rest of Yugoslavia,
the more well-off republics – most prominently Slovenia and Croatia – grew reluc-
tant over time to finance attempts aimed at developing Kosovo.
The economic situation of the province was made worse by an outflow of Serbians

– mostly young and educated – from Kosovo to Serbia proper. Serbian migration
has only intensified during the 1980ies, not independently of ethnic tensions rising
again – which themselves of course were fuelled by the worsening economic situa-
tion. Right at the start of the decade, in 1981 large-scale riots took place in Kosovo,
starting from protests organised by the students of Pristina University to improve
the conditions at the University, but soon evolved into full-blown riots and demands
regarding the establishment of a Kosovo Republic and eventual unification with
Albania appeared. Belgrade put an end to these riots by mobilising 30 000 troops
and declaring a state of emergency. Serbs in Kosovo reacted partly by leaving the
province and partly by protesting themselves against what they saw was a repres-
sion by Albanians. Kosovo Serbs were encouraged by the Serbian population of the
republic: the most important and (in)famous of these encouragements having come
in the form of a Memorandum issued1 by the Serbian Academy of Arts and Sciences
in 1986, and by a prominent figure of the Serbian Communist Party – and from
1987 on President of Serbia – called SLOBODAN MILOSEVIC.

1 To be precise this Memorandum was formally not issued, but rather leaked by the Academy.
The full text of the Memorandum is available among others at http://www.ess.uwe.ac.uk/
Kosovo/Kosovo-Background17.htm
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During 1989 and 1990, the autonomy of Kosovo was taken away via amendments
of the Serbian constitution, obviously resulting in heightened tensions between
Albanians and Serbs, and accompanied by large-scale protests throughout Kosovo,
dispersed by the Yugoslav police using tanks and helicopters. But the police re-
mained active in the province even after successfully dispersing the various crowds
protesting against measures from Belgrade at various times: detaining and arresting
Kosovo Albanians reached such a level that it was unacceptable to some other re-
publics of Yugoslavia and to show their dissatisfaction Croatian and Slovenian po-
licemen were withdrawn from Kosovo. Parallel to these events Albanians working at
state institutions were dismissed or ceased to be paid.
In 1990, Kosovo saw violent riots again, and a decision by the government in Bel-

grade to forbid the meetings of the Kosovar Parliament. This did not hinder Kosovar
politicians to express their dissatisfaction: they organised a referendum within the
province about whether or not Kosovo should become independent. Since Kosovo
Serbs obviously boycotted the voting, the outcome of this self-initiated referendum
could not be other than an overwhelming ‘yes’. So members of the Kosovo Parlia-
ment proclaimed the Sovereign Republic of Kosova and subsequently approved its
constitution. This may be regarded as the beginning of the creation a parallel state
within Serbia with its own schools, hospitals, etc. working independently of Bel-
grade. All this led many in Serbia to the conviction that Kosovo Albanians cannot be
looked upon as citizens loyal to the republic. This ‘revelation’ led to Belgrade intro-
ducing emergency measures and in stepping up efforts to re-serbianalize the prov-
ince. If possible, this only strengthened the resistance of Kosovo Albanians to the
Serbian rule and old proposals were floated again suggesting either the creation of a
new republic within Yugoslavia, comprising all areas populated by mostly Albanians
or the unification of Albanians under a single entity and thus create a ‘Great Alba-
nia’ in the Balkans.
The resistance to Serbian rule took two different shapes in the 1990ies, one of

them – namely a more peaceful, ‘passive resistance’ – advocated by the late IBRAHIM
RUGOVA, enjoying widespread support among Kosovo Albanians at the beginning,
but sidelined later by those calling for more radical steps in order to gain independ-
ence from Serbia: the prominent figures of the Kosovo Liberation Army (KLA or
Ushtria Çlirimtare e Kosovës – UÇK), among whom we find HASHIM THACI, current
prime minister of Kosovo.
Open violence among the population in Kosovo appeared and began to escalate

around 1993, as both Serbs and Albanians felt isolated and left alone due to their
respective experiences of the wars that accompanied the disintegration of Yugosla-
via. Kosovo Serbs felt to some extent betrayed by Serbia proper as they learnt how
Belgrade treated the Serbian refugees fleeing from the wars in Croatia and Bosnia-
Herzegovina. Kosovo Albanians on the other hand needed to realize that despite
their declaration of independence and proclamation of their republic, their cause is
not supported by the international community. With the desperation growing on
both sides, it is not surprising that tensions rose and it was easy to predict that the
situation in Kosovo would eventually blow up. Fights broke out between Serbs and
the KLA and it was clear right from the start that it is a zero-sum game where the
winner takes all. After having read a KLA-communication threatening with murder
all those, who would settle with autonomy instead of independence, no one in his
right mind could have nurtured any hopes.
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Adding fuel to the fire was the chaos in Albania prompted by the collapse of
pyramid schemes. A situation close to chaos and anarchy ensued in the neighbour-
ing country, and it allowed a flood of weapons getting into Kosovo via Albania.
Since these weapons were smuggled into the province in a large quantity, everyone
could afford to buy one, so the membership of KLA grew significantly, along with its
influence. This turn of events led to essentially a civil war characterised by violation
of human rights at a large scale from both sides. Towards this the international
community could not have turned a blind eye. A so-called Contact Group was es-
tablished to deal with the Kosovo issue in 1998 comprising the United States, Rus-
sia, Germany, France and the United Kingdom, and the UN Security Council
(UNSC) issued a resolution (1199) that called for the cessation of hostilities. For a
short period of time it seemed that major powers could create an armistice in the
province by the application of diplomatic pressure on MILOSEVIC to withdraw Ser-
bian armed forces from Kosovo and let UN or NATO Peacekeepers in, in exchange
for the KLA laying down its weapons and the future status of Kosovo would remain
undecided. But as the Yugoslav army started to move out, KLA intensified its war
efforts and the level of harassment against Serbs increased, prompting a counter-
measure from the Yugoslav/Serbian side, thus the agreement failed to materialize.
Renewed diplomatic efforts followed this failure, but were unsuccessful in deliver-
ing reconciliation. As a last resort, NATO started its bombing campaign on 24th
March 1999, which in some sense has backfired, at least taking into account of what
happened in Kosovo itself.
The major aim of the bombing was to see Yugoslavia capitulate, the Serbs stop

the harassment of Kosovo Albanians and the Yugoslav army quit its fight with the
KLA. But in fact neither of these events happened, and the atrocities against Albani-
ans only intensified. Seeing that Milosevic is unwilling to give up the fight even after
the threats of the bombing came true, the NATO intervention ended with a com-
promise, which was from a legal point of view a Military Technical Agreement. The
agreement between the NATO and Yugoslavia stipulated that Kosovo will be
granted ‘substantial autonomy’ within Serbia, but nevertheless will remain its part
and sovereignty over the territory will temporarily be exercised by the international
community, via the United Nations and NATO, in accordance with UN Security
Council Resolution 12441. The United Nations Mission in Kosovo (UNMIK) has
been set up to govern the province, which it has been doing with varying success.
Here we stop the historical overview, with the hope that this subparagraph man-

aged to avoid the abovementioned shortcomings associated by the author with ret-
rospective descriptions of various studies, but were sufficient to underline the major
point, namely that both Serbs and Albanians can claim with justification that they
have been victims of harassment by the other, and with this said, neither party in-
volved could (and should) be looked upon as innocent victim.

II. THE ‘KOSOVO ISSUE’ FROM A LEGAL PERSPECTIVE

At the heart of the debates that heated up after the unilateral declaration of inde-
pendence by Kosovo, we overwhelmingly find legal arguments, even tough – as we

1 Since this particular resolution is of central importance, the full text of it can be found in
Annex I.
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have seen before – the long-lasting debate on whether Kosovo should belong to
Albanians or to Serbs, is far more than a legal dispute. Before examining the argu-
ments of the opposing sides and trying to answer the question what implications
Kosovo’s independence may have in the region and indeed globally, it is not irrele-
vant to see what international law is basically saying about the secession and disin-
tegration of states.
The legal dimension of the ‘Kosovo issue’ is also undoubtedly relevant from the

EU’s point of view, not least because EULEX Kosovo – at least at the time of writing
– seems to establish itself a dubious reputation in the history of ESDP-missions –
already filled with many ‘firsts’–: as things stand now, EULEX Kosovo will become
the first ESDP-mission the legality – and thus the legitimacy – of which is called
into question by a significant stakeholder. Furthermore, if we approve the claim that
Kosovo’s unilateral declaration of independence was illegal, we can say that this
significant stakeholder is the host country. Needless to say, depending on what we
think about the legality of this move, we will evaluate differently both the role the
EU plays in the Western Balkans and the evolution and prospects of ESDP.
In case we consider Kosovo’s declaration to be legal, the EU appears to play quite

a positive role by granting this newborn country economic, political and technical
assistance, so that Kosovo’s state structures could consolidate and later on the
country would be ready to join the integration. Obviously we can also add that not
only the amount of the assistance allocated to Kosovo is abundant, but the support
arrives to this country essentially in all forms available for the EU, underlining the
integration’s commitment. Shall we think that this declaration is ‘null and void’ – as
proposed by Serbia –, we get a totally different picture, whereby the EU deploys a
robust mission into the territory of another state without having permission to do so
neither by the host country, nor by the UNSC. Hence the posters all around Bel-
grade saying: ‘MИCИJA=OKУПAЦИJA’, i.e. ‘Mission=Occupation’. From this point
of view, the ESDP is transformed from a constructive – and more or less effective –
tool in the hands of the integration into an instrument used for bringing around
compliance with the EU’s expectations via the deployment of people wearing uni-
form and coercing the sovereignty of the given host state. In other words, with some
malice and a bit of exaggeration one can also say that with the deployment of
EULEX Kosovo, the EU took its first significant step towards building an empire.
Provided of course we believe that Kosovo’s unilateral declaration of independence
has been illegal.
To sum it up, what we need to see here is that the questions relating to the legal-

ity of Kosovo’s declaration of independence and those in connection with the legal-
ity of EULEX Kosovo are far from being separated ones. In fact one can say that this
is – if not altogether, but to a large extent1 – the same issue, approached by different
angles. All the more so, since the Treaty on the European Union (TEU) states that
one of the objectives of the Common Foreign and Security Policy shall be ‘to pre-
serve peace and strengthen international security, in accordance with the princi-

1 Here we are referring to the possibility that the UNSC could make a distinction between the
two issues by – for example – deciding that the unilateral Declaration of Independence has
been illegal and at the very same time allowing the deployment of the ESDP-mission.
Nevertheless, taking realities into account, these two cases have become intertwined and such
an outcome is best to be looked at as only being theoretical.
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ples of the United Nations Charter, as well as the principles of the Helsinki Final
Act and the objectives of the Paris Charter, including those on external borders’
(Title V.; Art. 11.)
Thus, if we deem Kosovo’s declaration of independence to be illegal, we may also

note that EULEX Kosovo – in the absence of either a UNSC decision authorising it,
or an explicit request by the Serbian government – is not only at odds with interna-
tional law as such – by effectively providing assistance to a breakaway province –,
but it also goes against the TEU itself.

II.1. The general legal framework of secession

It is no wonder that the legality of Pristina’s unilateral declaration is so heavily
debated, taking into consideration that ‘the processes of states coming into being –
as well as those relating to the termination of their existence – are beyond the
regulatory framework of international law’ (BOKORNÉ; 2003: 113.). In other words,
there are no unambiguous and undisputed norms and guiding principles which
could clearly answer the simple question: when is the secession of a given territory
from the state it used to be part of considered being legal. In this respect, we find
ourselves in a relatively clear situation in cases where the secession is based on
mutual agreement and takes effect after negotiations by the involved parties. We
face a similarly straightforward situation if the question is decided by an arbitrating
authority, which had previously been recognised by all stakeholders to be compe-
tent. In our case we cannot talk about any of these straightforward ways, although
attempts were made to reach an outcome via negotiations and there is a forum that
could deliver an ultimate judgement on the issue, namely the UNSC. We will discuss
later on why these methods failed.
Although the peaceful ways of ‘divorce’ cause far less suffering to everyone in-

volved, and are usually not disputed by other members of the international commu-
nity, they occur rather rarely and it happens more often that an entity declares its
independence unilaterally, hoping that it would manage to form its own sovereign
state in the short – to medium term. And this is where usually a legal chaos appears,
as observers are faced with the situation where both sides use legal arguments to
justify their standpoints and point to ‘basic principles of international law’ they are
upholding with their moves, be their aimed at seceding from a state or at keeping a
given territory within the borders – and under the sovereignty – of that particular
state. Representatives of breakaway territories refer to the right of self-deter-
mination, whereas the original state invokes the inviolable principle of territorial
integrity.
Both parties are right when they claim that these principles belong to the foun-

dation of contemporary international law and should be upheld. On the other hand,
a wide range of counter-arguments could be listed against both standpoints. Re-
garding the right of self-determination we can say that the exact contents of this
right have not been defined so far. Furthermore, if we assume that this right in-
cludes the right to form a separate state, we need to decide whether this right is
absolute (i.e. each and every ethnic nationality – or in extreme cases each and every
group, irrespective of their nationality – may under any circumstances invoke it), or
some requirements must be met before the given group could rightfully assert its
right to self-determination. And although the inviolability of state borders is indeed
one of the most important foot-stones of the international order’s stability, it does
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not mean that a state would be allowed to do basically everything within its borders
which could never be subject to revision and thus secessionist movements would be
by definition illegal.
A possible limitation of the inviolability of state borders is set out in the ‘Declara-

tion on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations’,
adopted by the General Assembly of the United Nations (UNGA) on 24th October
1970. Discussing the right to self-determination and its connection to the principle of
territorial integrity, the UNGA notes that ‘Nothing in the foregoing paragraphs shall
be construed as authorizing or encouraging any action which would dismember or
impair, totally or in part, the territorial integrity of sovereign or independent states
conducting themselves in accordance with the principle of self-determination of peo-
ples and thus possessed of a government representing the whole people belonging to
the territory without distinction as to race, creed or colour.’ (UNGA; 1970: 4)
Hence the Declaration suggests that it is not obvious that discriminative and non-

representative governments could refer to the inviolability of their international
borders when opposing the will of certain secessionist movements. Although – as
just seen – the principle of territorial integrity is not as an easily comprehensible
notion as it first seems to be, the right to self-determination is far more complex
and thus requires some examination. All the more so, since the interpretation of
this right underwent serious changes during the history: HURST HANNUN for exam-
ple distinguishes three phases in this process, the first one lasting between the 19th
century and 1945. During this era the emphasis lay more on the ‘internal side’ of
this right, meaning that minorities living within the borders of a given state have the
right to some sort of self-determination, which could also include autonomy, but the
possibility of formulating separate states was definitely not meant to be included in
this right. According to HANNUN the second phase started with the establishment of
the UN and lasted approximately until the end of the 1970ies. This phase was char-
acterised by the appearance of self-determination’s ‘external side’ – i.e. the right to
create independent states-, but this possibility was granted only to those territories
and peoples that had been still under colonial rule. Another important feature of
this second phase as opposed to the first one was that whereas earlier this right was
reserved to various national minorities, in the process of decolonisation territories
became the subject of self-determination and there was no need for a common cul-
tural background or a shared national identity. The third phase started with the end
of decolonisation and lasts to present day, and its major ‘specialty’ is that it is the
‘mixture’ of previous interpretations insofar as minorities living within a state wish
to exercise the ‘external side’ of this right. (CARLEY; 1996: 3-4.)
If and when we accept that the right to self-determination includes the right to

create a separate state, we immediately find ourselves in need of answering other
questions: may this right be exercised only if specific circumstances have been met
(e.g. the existing state has seriously, on a large scale and on a regular basis violated
the human rights of certain minorities – and if so, which forum is to decide what
constitute ‘serious breaches’, ‘large scale’ and ‘regular basis’ –) or, irrespective of
the circumstances, each and every group can invoke this right. Another dimension
of the question refers to the subjects of this right, namely whether it is granted only
to national minorities or even to groups whose members have nothing in common
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but the desire to live in a separate – or simply in another – state1. Whereas all these
seem to be rather abstract and theoretical questions, as we will see later on, they
have significant practical repercussions.
As far as I see it, whereas a radical interpretation of the right to self-deter-

mination (i.e. one which includes the right to create a separate state and can be
called upon by ethnically heterogeneous groups as well) could be justified on moral
grounds, taking the realities into consideration such an approach and its deter-
mined implementation would lead to an extremely fragmented world order, which
would also be unstable, insofar as it would – more likely than not – lead to the
creation of non-functional states. This is obviously not to suggest that the other
extreme – whereby secession is not allowed at all – would be more advisable. The
challenge in this question is to find a ‘golden rule’, and this challenge is made bigger
by the fact that when saying ‘golden rule’ we are not to think of an explicit rule
which would govern the question of secession, and by defining it all the legal impli-
cations in connection with this question would be gone. Let me briefly explain what
I mean, before going into the practical implications Kosovo’s independence may
have from the legal point of view.
According to HANNUM ‘Today, the goal of states should be, first, to identify and

explicitly define self-determination and the criteria that determine which entities
are entitled to exercise the right. Contemporary political movements that demand
the right to secede have frequently resorted to violence precisely because of the
confusion and uncertainty surrounding their proclaimed goal of self-deter-
mination (…).’ (CARLEY; 1996: 5) I myself do not share this view, partly because
presently defining the content of the ‘right to self-determination’ would pose insur-
mountable obstacles to the international community, and thus would prove to be an
impossible task. Needless to say, the situation is the same regarding a certain set of
criteria2.
So all in all, it is not a coincidence that there is no agreed mechanism about how

to handle the secession of a given territory in the international law. Due to life’s
high level of complexity it is impossible to create a sort of algorithm which – when
applied to a given case – would tell us if a given territory’s secession is justified or
not. Therefore I believe that the contents of the right in question and its possible
subjects must be determined on a case-by-case basis, even if it seems to be unjust
from a moral point of view.

1 It is not the aim of this paper to dwell lengthily on such theoretical issues, therefore we will not
go into details. For a detailed description of these questions see for example Buchanan (1997);
for a minor addition on Buchanan’s theory see Seymour (n.a.), or Tattar (2004).
2 A strict definition regarding the contents of the right to self-determination would clearly
ignore the differences among various states and therefore would be unacceptable to the
majority of them. Similarly the issue of criteria raises further serious challenges: not only would
the international community need to agree on the exact content of notions like ‘national
minority’ (which is still undefined after decades of attempts), but setting criteria by definition
means drawing lines and limitations. The legitimacy of such limitations would permanently be
questioned insofar as they are arbitrary (like ones regarding the number or share of people
belonging to national minorities), not necessarily measurable (like ‘common cultural
background) or could be in certain cases measured ex post (like a criteria which would say that
a new entity must be viable).
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I myself do not necessarily agree with the second part of Hannum’s thought
(namely that ‘[c]ontemporary political movements that demand the right to secede
have frequently resorted to violence precisely because of the confusion and uncer-
tainty surrounding their proclaimed goal of self-determination’) insofar as the cause
for the appearance and subsequent escalation of violence may well not be the mere
absence of exact definitions. I believe that secessionist movements would keep de-
manding independence even if an international forum would declare unambigu-
ously that the right to self-determination does not include the right to create a sepa-
rate state, and their demand would eventually lead to violence. The root of the con-
flict is not an unclear legal situation, but the fact that they wish to live in different
states.
To conclude this overview on when a group of people may invoke their right to

self-determination to an extent that amounts to the creation of a separate state, we
can say that current practice of international law allows secession in specific cases if
certain criteria are met. These criteria are the following: 1) the group of people
wishing to secede from the state belong to the same ethnicity; 2) they not only
couldn’t meaningfully live with the internal side of their right to self-determination
but their human rights have been violated by the state they currently belong and 3)
they tried all other ways to settle this issue with their original state, but these meth-
ods failed.

II.2. The legality of Kosovo’s declaration of independence

After this more theoretical overview, it is high time for us to turn our attention to
the specific issue of Kosovo’s independence. In this respect we can say that for a
rather long time following 1999, the international community sat on a fence, un-
willing to make any decision on the status of the province, or even to put it on the
agenda. UNMIK was established to exercise sovereignty over the province, but as
KING and MASON (2006) emphasise, it was forbidden to make any decision that
could effectively influence the future status of Kosovo. In this respect the funda-
mental document on Kosovo, UNSC Resolution 1244 does not rule out the province
becoming independent explicitly, but seems to favour either Kosovo remaining part
of Serbia (called and referred to as Federal Republic of Yugoslavia1 at that time) or a
solution acceptable to both parties to be found via political, diplomatic means2.
The preamble of the Rambouillet Accords3 the UNSC Resolution 1244 refers to,

contains among others that the representatives of both Kosovo Albanians and the

1 The ‘Federal Republic of Yugoslavia’ (FRY) is not to be mistaken with the ‘Socialist Federal
Republic of Yugoslavia’, which ceased to exist without a legal successor, despite efforts from the
side of the FRY to be recognised as such. Contrary to the case of the Socialist Federal Republic
of Yugoslavia, the legal continuity between the FRY, Serbia and Montenegro and the Republic of
Serbia has not been called into question.
2 Since the full text of UNSC Resolution 1244 can be found in Annex I., quotations in the main
text are deemed to be superfluous. Instead, references will be made to relevant parts of the
Resolution, which in this case are: Preamble, para. 12 and 13; main text para 1; 4; 10; 11, point
(e); Annex 1, 6th bullet point; Annex 2, points 5, 6 and 8.
3 The full text of the Rambouillet Accords is accessible at http://www.state.gov/www/regions/
eur/ksvo_rambouillet_text.html. In this context we need to note that the Accords have not been
agreed to by the FRY (one of the reasons international officials point to when it comes to the
justification of the NATO-intervention), thus in themselves have not come to power.
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FRY ‘[recall] the commitment of the international community to the sovereignty
and territorial integrity of the Federal Republic of Yugoslavia;
and Article I. of the Accords states inter alia that
2. National communities and their members shall have additional rights speci-

fied in Chapter 1. Kosovo, Federal, and Republic authorities shall not interfere
with the exercise of these additional rights. The national communities shall
be legally equal as specified herein, and shall not use their additional rights
to endanger the rights of other national communities or the rights of citizens,
the sovereignty and territorial integrity of the Federal Republic of
Yugoslavia, or the functioning of representative democratic government in
Kosovo.

6. The Parties accept that they will act only within their powers and
responsibilities in Kosovo as specified by this Agreement. Acts outside
those powers and responsibilities shall be null and void. Kosovo shall
have all rights and powers set forth herein, including in particular as specified in
the Constitution at Chapter 1. This Agreement shall prevail over any other legal
provisions of the Parties and shall be directly applicable. The Parties shall harmo-
nize their governing practices and documents with this Agreement
Furthermore the Rambouillet Accords contain an interim constitution for

Kosovo, according to which
‘The Federal Republic of Yugoslavia has competence in Kosovo over

the following areas, except as specified elsewhere in this Agreement: (a) terri-
torial integrity, (b) maintaining a common market within the Federal Republic
of Yugoslavia, which power shall be exercised in a manner that does not discrimi-
nate against Kosovo, (c) monetary policy, (d) defense, (e) foreign policy, (f) cus-
toms services, (g) federal taxation, (h) federal elections, and (i) other areas speci-
fied in this Agreement. (…)

The Government of the FRY will maintain official border crossings on its inter-
national borders (Albania and FYROM). (…)

The Federal Republic of Yugoslavia shall be responsible for the collection of all
customs duties at international borders in Kosovo. There shall be no impediments
to the free movement of persons, goods, services, and capital to and from Kosovo.’
[all emphasis added.]
The emphasis these provisions put on the territorial integrity of the FRY seem to

underline the impression that at this time the international community wished to
grant independence to Kosovo only if such a ‘divorce’ is based on an agreement
mutually acceptable to both parties. Keeping in mind what was previously said
about the role Kosovo plays both in Serbian and in Albanian history – and indeed
identity – hopes for such an agreement can well be classified as amounting to over-
optimism. Nevertheless, however hopeless it would have seemed to come to a mutu-
ally acceptable solution via negotiations, it is obvious that trying to get the parties
involved to reach a compromise must be a first attempt in settling the issue.

                                                                                                                               
Nevertheless I do consider them relevant since UNSC Resolution 1244 explicitly refers to the
contents of the Accords.
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After some hesitation about when these ‘status talks’ shall begin1, and not without
any reservations2, on 24th October 2005 the UNSC decided that these negotiations
shall commence. To give these talks some chance to succeed, Belgrade and Pristina
were assisted by UN special envoy MARTI AHTISAARI as a mediator. As is well-
known, the AHTISAARI-plan – presented in March 2007 – recommending ‘super-
vised independence’ for the province with enhanced protection of minority rights
has not been accepted by Belgrade and could not have been adopted by the Security
Council, since in case of a vote, Russia would invoke its right to veto the proposal.
So neither of the ‘straightforward solutions’ outlined at the beginning of the previ-
ous subchapter – namely a consensus reached by the parties involved or arbitration
by a third party accepted by the opposing sides –, could be applied.
Nevertheless, after the failure of the AHTISAARI-plan, negotiations re-started in

August 2007, although with even less chance for a success: since the United States
made it clear, that for its part it would recognise an independent Kosovo as a sover-
eign state, even if Pristina declares itself independent unilaterally, Kosovo Albani-
ans saw no reason for settling with less then independence. On the other hand, Bel-
grade could easily oppose the province’s independence, knowing very well that it
has the backing of Moscow, and the Kremlin would veto any proposal within the
Security Council not based on mutual acceptance between Belgrade and Pristina.
But the underlying aim for starting a second round of negotiations was only partly
the slight hope that a settlement could be reached via diplomatic means. Another
equally – or even more – important rationale behind this re-launch was to grant some
time to the European Union to formulate a more coherent policy on the issue. This is
also reflected in the fact that during this second round of negotiations – between
August and December 2007 – talks between Belgrade and Pristina were mediated by
the so-called Troika, comprising the representatives of the US, Russia and the Euro-
pean Union. It was hoped that this streamlined representation of EU-Member States
would contribute to a more unified European stand regarding Kosovo, which could
tip the balance, but differences between Member States have been – and indeed are
– too great for such a unity to take shape.
It is not surprising then, that at the end of the day the Troika needed to note that

it ‘was able to facilitate high-level, intense and substantive discussions between
Belgrade and Pristina. Nonetheless, the parties were unable to reach an agreement
on the final status of Kosovo.’ (KI-MOON, 2007a: 2.) Thus the only route via which
Kosovo could realise its dreams of independence in a legally undisputed way proved
to be blocked. Many expected the province to declare its independence unilaterally

1 Here we are referring to the introduction of ‘Standards’ by Michael Steiner in 2002 and the
coining of the phrase ‘Standards before Status’, meant to ensure that certain criteria are met by
Kosovo before the question of the province’s status would be put on the agenda. There was a
shift in the policy of the international organisation following the Kai Eide report (Annan, 2005)
in 2005, stating that although the implementation of standards is uneven, the status quo is
unsustainable. Since the Standards do not constitute a legally binding document, this issue will
be dealt with later on, as we examine the political implications of Kosovo becoming
independent.
2 As the statement by the president of the UNSC puts it: ‘The Security Council agrees with Am-
bassador Eide’s overall assessment that, notwithstanding the challenges still facing Kosovo and
the wider region, the time has come to move to the next phase of the political process’. (UNSC
2005a: 1)
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right on the day the official deadline for negotiations were met – i.e. 10th December
2007 –, but it did not come around until two months later, more precisely on 17th
February 2008, immediately causing heated debates whether or not such a move
was legal or not, hence Kosovo should be recognised as an independent and sover-
eign state or recognition should be denied.
Let us start the examination of this issue with the criteria listed at the end of our

theoretical overview and see if these criteria have been met, i.e. whether the popu-
lation of Kosovo has a distinct ethnicity, needed to face human right violations at a
large scale and other ways for reconciliation have been tried but failed. Regarding
this last criteria we can definitely say that it has been met, there were even two
rounds of talks failing to produce a mutually acceptable agreement. As far as the
first two are concerned, we may also say that these are met, but we need to proceed
carefully on these issues. Taking the ethnic question into consideration, we can note
that around 90 % of Kosovo’s population is made up of Albanians, definitely of dis-
tinct ethnicity than the remaining – approximately – 10 % of Serbs, who partly live
in one block in the northern part of Kosovo and partly in smaller enclaves in south
of the Ibar River1. The human rights of Kosovo Albanians have definitely been vio-
lated by the FRY prior to March 1999, but as we have seen from the historical over-
view, those of Kosovo Serbs have also been quite often forgotten by Kosovar insti-
tutions and Albanians living in the province2, and it is not a coincidence that along
with the Serbian army and police, thousands of civilians left Kosovo to Serbia
proper after the NATO-intervention, and have been afraid to return ever since.
Caution was not advised to suggest that human right violations from the Serbian
side should be judged as ‘not that bad, since Albanians do not have a clean record
either’: no violation of human rights could be justified by the fact that the perpe-
trator has also been victim to illegal treatment.
Rather, we need to proceed with care, because after having stated that all the

criteria we set have been met, therefore Kosovo’s independence is legally acceptable,
we may continue our examination at a lower level, namely Kosovo proper, and then
we would find that the case of Kosovo Serbs also fulfil all these criteria, therefore
they have a right to secede from Kosovo, or rather: remain part of the Republic of
Serbia. As a counter-argument one may raise that Kosovo by definition could not
violate the human rights of Kosovo Serbs since it simply did not exist as a sovereign
state prior to 2008, but – from a legal point of view – formed a territory of Serbia,
as also set out in the Serbian constitution. However, if our point of view is that
throughout these years Kosovo has been a constituent part of Serbia, we may also
add that the violations of Albanians’ human rights ceased nine years ago, and since
1999 the interests of Kosovo Albanians are more than taken into full account, so it is
questionable whether violations undoubtedly committed in the past still justify an
actual secession in a situation where the human rights of Serbs have been – and are
– violated. One could also put forward the argument that between 1999 and 2008
ultimately UNMIK is to blame for eventual human right violations and Kosovo Al-
banians cannot be ‘punished’ for mistakes made by others, and thus should be

1 For a map on Kosovo’s ethnicities see Annex II.
2 Here we only note that the violation of Kosovo Serbs’ human rights continued also under the
international stewardship, culminating in a violent pogrom against Serbs in March 2004. But
this was only the tip of the iceberg.
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granted independence and give them a chance to prove that they can build a multi-
ethnic society. But this argument misses a rather important point: as time went on,
UNMIK transferred more and more authority to the so-called ‘Provisional Institu-
tions for Self-Government’ (PISG), elected by and consisting of Kosovars. But the
situation basically did not show any signs of improvement on those areas (e.g. edu-
cation, returns-process) for which locals bore responsibility.
We may approach this issue from another point of view, and this would yield

similar results, namely it is also in favour of partition – an option actually opposed
by every stakeholder, we may add. The starting point of this angle is an established
argument of international law according to which a state is created by the fact of its
existence as a separate entity, and therefore both a declaration of independence and
its recognition is merely dependent upon political considerations. To some extent,
this is indeed true for Kosovo. In general we can say that the Republic of Serbia has
not exercised sovereignty over the territory since 1999, it has different currency,
different governmental institutions, questions regarding state administration are
not decided upon in Belgrade, there are border controls between Kosovo and Serbia
proper etc. The problem with the application of this argument in our specific case is
that both Pristina and UNMIK failed to exercise sovereignty over the whole of
Kosovo: the northern parts of the province basically remained part of Serbia. Civil
servants have been paid by Belgrade, citizens held Serbian passports, drove cars
with Serbian licence plates, etc. Thus if we take this argument as a justification for
the recognition of Kosovo, we face problems trying to explain why the province can-
not be partitioned.
Obviously, in the case of Kosovo, one is not confined to refer only to certain legal

principles or actual practice of international law, but we also have specific docu-
ments dealing with the question. Let us take a brief look at the most important of
these particular and concrete documents! As we have stated earlier, UNSC Resolu-
tion 1244 does not explicitly forbid the province becoming independent, but does
not allow it either, and – to a layman at least – it seems to be in favour of ‘substan-
tial autonomy’ within Serbia rather than seeing Kosovo becoming independent.
Staying with the UNSC Resolution 1244, we may add that according to BBC’s World
affairs correspondent PAUL REYNOLDS (2008) ‘[m]any Western governments argue
that because 1244 does refer to general principles that G8 foreign ministers had
agreed in advance of the resolution, these should be used as the basis for the ac-
ceptance of independence now.’ But as we take a look at these ‘general principles’,
which became Annex 1 to 1244, we do not find anything that could be interpreted as
supporting Kosovo’s independence, quite on the contrary. In this respect these prin-
ciples only mention ‘substantial self-government for Kosovo, taking full account of
(…) the principles of sovereignty and territorial integrity of the Federal Republic
of Yugoslavia.’
Besides 1244, we have another legally binding document that deals with the

status of Kosovo, but so far no major international player has referred to it. This
lack of reference is not surprising, if we take into account that the document in
question is the Constitution of the Republic of Serbia, which states that:

‘Considering also that the Province of Kosovo and Metohija is an integral part
of the territory of Serbia, that it has the status of a substantial autonomy within
the sovereign state of Serbia and that from such status of the Province of Kosovo
and Metohija follow constitutional obligations of all state bodies to uphold and
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protect the state interests of Serbia in Kosovo and Metohija in all internal and
foreign political relations’ (Preamble, para. 2.)

‘While assuming the office, the President of the Republic shall take the following
oath (…):

»I do solemnly swear that I will devote all my efforts to preserve the sover-
eignty and integrity of the territory of the Republic of Serbia, including Kosovo
and Metohija as its constituent part, (…).«’ (Art. 114, para. 3-4)

‘In the Republic of Serbia, there are the Autonomous Province of Vojvodina and
the Autonomous Province of Kosovo and Metohija. The substantial autonomy of
the Autonomous province of Kosovo and Metohija shall be regulated by the special
law (…)’ (Art. 182, para. 2.)
So far laws and other legally binding documents adopted by Belgrade has only

been invoked by Belgrade in this debate, and for the most part out of political con-
siderations (e.g. as authorities issued arrest warrants against Kosovo Albanian lead-
ers accused of having created a ‘fake state’ on the territory of the Republic of Ser-
bia). The reason for this well may be that whereas the Constitution is undoubtedly a
legally binding document as such, the legal validity of those specific parts that deal
with Kosovo and its status is questionable. Although the wording seems to pay spe-
cial attention to be in line with 12441, insofar as it mentions ‘substantial autonomy’
and recalls the territorial integrity of Serbia, it is also true that under UNSC Reso-
lution 1244 and other documents referred to within it (e.g. the Rambouillet Ac-
cords), it did not have the right to make a unilateral decision on the status of
Kosovo. Obviously for that matter – following the same line of thought – we can
also state that neither were authorities in Pristina authorised to unilaterally secede
from the Republic of Serbia. All the more so, since – as KING and MASON (2006)
note – not only the PISG were explicitly forbidden to deal with any issues relating to
the status of Kosovo, but UNMIK itself had to exercise restraint on this matter.
Furthermore, when dealing with either Kosovar or Serbian laws, we are not to

forget that these are different in nature than international legal acts, be these latter
ones issued by the UNSC – or any other international organisation for that matter –
or be they the result of intergovernmental agreements. In this respect we can say
that – apart from some specific cases, like the prohibition of genocide – there is no
unambiguous answer to the question whether international law by definition is to
have supremacy over domestic law, or international legal acts can only be valid
within a country after having undergone certain domestic legislative procedures,
but this question is clearly outside the limits of our recent study2.

1 In this respect it is interesting to note that the same will to be in conformity with important
documents issued by international organisations can also be observed in the case of Kosovo
Albanians: their Declaration of Independence contains the most important elements of the
Ahtisaari-proposal.
2 We may note however, that in this respect the Serbian constitution states – in Section I, Art.
16 – that ‘The foreign policy of the Republic of Serbia shall be based on generally accepted prin-
ciples and rules of international law. Generally accepted rules of international law and ratified
international treaties shall be an integral part of the legal system in the Republic of Serbia and
applied directly. Ratified international treaties must be in accordance with the Constitution.’ In
other words, this document fails to help us out of our dilemma insofar as both the right to self-
determination and the territorial integrity of states are among the ‘generally accepted principles
and rules of international law.’ It is the precise contents of these rights which is debated.
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Outside the realm of legally binding documents, we encounter an astonishingly
huge number of various declarations, speeches, statements and opinions, and it is
clear that the present paper cannot deal with each and every one of them. Never-
theless, some political documents are more important than others, and it also hap-
pens that whereas a given document is not legally binding in nature, it is dealt with
by major actors as if it were, but at least they take these ‘political declarations’ seri-
ously in account. In what follows we will examine three such documents and their
relevance to the Kosovo-issue, the first one having been issued by the so-called
BADINTER-Commission1, the second one being the famous and much referred to
AHTISAARI-plan and the third one is the 1970 Declaration by the UNGA, which we
have already quoted above.
Regarding the work of the Badinter-Commission, we can note that it has not dealt

specifically with the question of Kosovo when it was asked to give its opinion on
which entities can legally be granted recognition (JUHÁSZ, et al. 2003: 72), never-
theless it formulated relevant standpoints when it was issuing its opinion on the
questions of state borders and the right to self-determination2. In connection with
the latter one, it stated:

‘1. The Committee considers that, whatever the circumstances, the right to
self-determination must not involve changes to existing frontiers at the
time of independence (uti possidetis juris) except where the states concerned
agree otherwise.

2. Where there are one or more groups within a state constituting one or more
ethnic, religious or language communities, they have the right to recognition
of their identity under international law. (…)

4. The Arbitration Committee is therefore of the opinion:
(i) that the Serbian population in Bosnia-Herzegovina and Croatia is entitled to

all the rights concerned to minorities and ethnic groups under international law
and under the provisions of the draft Convention of the Conference on Yugoslavia
of 4 November 1991, to which the Republics of Bosnia-Herzegovina and Croatia
have undertaken to give effect; and

(ii) that the Republics must afford the members of those minorities and ethnic
groups all the human rights and fundamental freedoms recognized in interna-
tional law, including, where appropriate, the right to choose their nationality.’
(emphasis added)

1 The official name of the Badinter-Commission was ‘Arbitration Commission of the Conference
of Yugoslavia’, and its history neatly encompasses how things never work out in the Balkan-con-
text the way the international community originally planned. At first this group of people were
called a Committee, and its name changed to Commission later on. But that was not the most
important ‘transformation’ the concept had to undergo when it was put into practice. It was
planned to be mandated with issuing opinions that could be legally binding and two out of its
five members were foreseen to be from Yugoslavia. Eventually it composed ‘merely’ of well-
known experts from EU-countries (notably the French Robert Badinter, the German Roman
Herzog, the Italian Aldo Croasaniti, the Spanish Francisco Tomas y Valiante and Irene Petry
from Belgium, all presidents of the Constitutional Court of their countries of origin) and issued
only recommendations, in this case called ‘opinions’. (Juhász, et al. 2003)
2 Full-text of the Arbitration Commission’s opinions can be found at: http://www.ejil.org/
journal/Vol3/No1/art13.html
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Thus, in the view of the BADINTER-Commission the right to self-determination in
the context of the former Yugoslavia does not include the right to secede from the
republic these minorities happen to live in, they are only entitled to be recognised as
minorities and shall be granted all the rights which they are entitled to under inter-
national law. As regards the question of borders, the Commission arrived at the
opinion that:

2. (…) once the process in the SFRY leads to the creation of one or more inde-
pendent states, the issue of frontiers, in particular those of the Republics referred
to in the question before it [i.e. Croatia, Bosnia-Herzegovina and Serbia], must be
resolved in accordance with the following principles: (…)
Except where otherwise agreed, the former boundaries become fron-

tiers protected by international law. (…)
The principle applies all the more readily to the Republic[s] since the second and

fourth paragraphs of Article 5 of the Constitution of the SFRY stipulated that the
Republics' territories and boundaries could not be altered without their consent.’
[emphasis added]
As we can see, the opinions issued by the BADINTER-Commission are formulated

in a straightforward, unambiguous way – to a large extent due to the fact that they
are not legally binding –, and according to them, Kosovo Albanians have not had
the right to secede from the Republic of Serbia, the frontiers of which have been –
and are/but at least are supposed to be – ‘protected by international law’. Unless of
course we interpret 1244 to constitute the exception the previously emphasised
paragraph was referring to, arguing that the Resolution of the UNSC does not ‘guar-
antee’ the territorial integrity of Serbia, only mentions – in the annexes – that it
would be taken fully into account and – in the preamble – that members of the UN
are committed to it. But in my view such an interpretation is dangerously close to
quibbling.
In connection with the opinions of the BADINTER-Commission, we need to note

that they definitely sparked some debate among the experts of international law,
and evaluations of its work vary to a great extent. It is not our aim to get involved in
the debate to a large detail here, nevertheless it merits some thoughts what criticism
the Commission got, before one would argue against the legality of Kosovo’s inde-
pendence pointing to the opinions of the BADINTER-led expert group. One of the
problems that could be mentioned about the commission is its composition, and
here we are not referring to the fact that there were only jurists from Member States
of the European integration, but rather their place within the judiciary of their re-
spective countries. Whereas it is beyond doubt that the highest position a jurist can
reach within the judicial establishment of a democratic country is being the Presi-
dent of the Constitutional Court – which all the members were –, it is also a fact
that the bulk of the work of constitutional courts does not concern the field of inter-
national law as such, but are more tightly connected with judging whether certain
domestic laws or international treaties the given country is party to are in line with
the constitution of a given country1. For that matter, we may state that we would

1 Taking the French case to illustrate the above mentioned, we can note that according to the
Constitution of France, the Constitutional Council is not involved in any way in issues regarding
international law per se. Title VI, Art. 54 states that ‘If the Constitutional Council, on a
reference from the President of the Republic (…) has declared that an international
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need to go back a really long way in time to find a case in which the constitutional
courts of any of these countries needed to reflect upon the question of international
borders in general and their modification in particular.
Another point where opinions split is whether the application of the uti possidetis

juris principle was well-founded. Everyone agrees that with this decision the
BADINTER-Commission created a precedent, insofar as it has never been applied in
Europe before. But TÜRK (1993) – while painting a generally positive picture about
the work of the Commission – suggests that even after the BADINTER-Commission’s
opinion this principle is only applicable in cases where a federation is about to dis-
solve, and RADAN (2000) refuses altogether the idea that uti possidetis juris could
have been applied outside the context of colonization. So all in all we can say that if
we agree that the Arbitration Commission was right and accept their viewpoint, we
can state that Kosovo’s declaration of independence was illegal. On the other hand,
we may also question the applicability of the opinions quoted above – especially the
issue in connection with uti possidetis juris – and then the situation is not that
straightforward, but this also turns the whole question into an academic debate,
since we engage on reflecting upon questions starting with ‘what would have hap-
pened if…’, which might be interesting, but because it involves nothing but specula-
tion, would also prove to be rather unscientific.
But as there is a legally non-binding document that seems to favour the Serbian

point of view in this question, there is also one that is more favourable to the op-
posing side, namely the so-called AHTISAARI-plan (KI-MOON; 2007c), the proposal
made by the UN Secretary-General’s Special Envoy after the first round of talks
failed to deliver any result. It is all the more so important from our point of view,
since – unlike the opinions of the BADINTER-Commission which have not emerged in
the recent phase of the debate on Kosovo yet – this is a widely referred document,
appearing among others in Kosovo’s declaration of independence (Kosovo Assem-
bly; 2008) itself. The AHTISAARI-plan also plays a part when it comes to the legal
base of the ESDP-mission1, since – as one line of argument goes – the deployment
of this mission is in fact the implementation of this plan, and indeed, in his report
AHTISAARI refers explicitly to the EU’s ESDP-mission (KI-MOON, 2007b: 8).
As it is well-known, the AHTISAARI-plan suggested internationally supervised in-

dependence for Kosovo with enhanced rights for minorities. As we read AHTISAARI’s
report, we see that he avoids any reference to international law – not even the prin-
ciple of self-determination appears – and rather bases his proposals on political
realities, namely that the ‘reintegration into Serbia is not a viable option’, ‘contin-
ued international administration is not sustainable’ and therefore ‘independence
with international supervision is the only viable option’ (KI-MOON, 2007b: 3-4). The
fact that the report remains outside the realm of international law, makes legal

                                                                                                                               
commitment contains a clause contrary to the Constitution, authorization to ratify or approve
the international commitment in question may be given only after amendment of the Constitution.’
According to Title VII, Art. 61. Acts of Parliament [including those that were issued to ratify an
international treaty] may be referred to the Constitutional Council , before their promulgation, by
the President of the Republic (…) and Title VII, Art. 62. declares that ‘A provision declared
unconstitutional shall be neither promulgated nor implemented’ [emphasis added].
1 We would like to emphasise again, that the questions surrounding the legality of Kosovo’s
independence on the one hand and the legality of the ESDP-mission on the other are far from
being separate ones. In fact this is the very same issue, looked at from a different angle.
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counter-arguments irrelevant, since they would inevitably refer to issues not
touched upon by the document. And although – as we have seen in the previous
parts of the present paper – the field of (international) law can get quite swampy,
that of politics is covered with even more marshlands: in fact it is practically impos-
sible to obtain a solid foothold here.
Wishing not to enter this generally unstable area by giving a detailed political

analysis of the AHTISAARI-report, we confine ourselves to raising one question. In
case of a ‘supervised independence’-scenario, how could the international commu-
nity guarantee that the rights of the Serbian minorities would not be violated by
Kosovars, if it proved to be totally impotent to protect – or even grant some of – these
rights during the time when the province was actually run by it, and thus experienced
a much more direct involvement than the one outlined in the AHTISAARI-plan? And
here we are not only referring to the rights of minorities as such – like the right to use
one’s mother tongue, declare him or herself to be of different ethnicity than the ma-
jority of the population, etc. – but the most basic human rights. Several similar
questions could be asked in connection with the AHTISAARI-plan, but as stated
above, these questions would be irrelevant from the legal dimension of the issue.
Lastly let us briefly mention the Declaration of the UNGA from 1970. If we ap-

prove that the Opinions of the Badinter-Commission seem to be in favour of Serbia
whereas the AHTISAARI-plan is more in line with the point of view of Kosovo Albani-
ans, we can say that the UNGA Declaration is somewhere in-between. Those who
prefer independence may point out that the paragraph quoted above – in page 56 –
suggests that those governments who apply discrimination among their citizens1 –
somehow automatically – lose their right to invoke the principle of territorial integ-
rity. On the other hand this line of thought can be rejected by pointing out that the
Declaration has nothing to say about such case: it only states that those govern-
ments who are representative and respect the principles and norms of international
law while conducting their affairs do not need to be afraid of secessionist move-
ments. But from this statement it does not follow that those who are discriminative
would inevitably need to face the threat of disintegration. Moreover, if we argue that
Serbia lost its sovereignty over Kosovo due to the massive human rights violations
of the MILOSEVIC regime, then we may wonder why UNSC 1244 failed to specify this
legal fact. Noone in his right mind would seriously argue that the crimes committed
by MILOSEVIC would not cause Serbia to lose its claim to Kosovo in themselves, but
coupled with the exclusion of Kosovo Albanians from the recent referendum they
constitute a case to that effect.
To conclude this part about the legality of Kosovo’s independence and thus that

of the ESDP-mission, there is one final source we may examine, although strangely
enough it is some mysterious document allegedly drawn up by legal experts of the
European Union and leaked to the press2, but the full text of which was not pub-

1 In this respect we need to note that the Serbian government has definitely been discriminative
and has not looked upon Kosovo Albanians as its citizens. Belgarde’s point of view was clearly
demonstrated among others in 2006 as Kosovo Albanians could not vote on the referendum
organised to approve the country’s new constitution.
2 References to this document are made among others by Reynolds (2008) and Tuhina (2008),
and although both quote from the document itself, they give contradictory information about
the authors: whereas Reynolds states that ‘[t]he European Union has drawn up, (…) [the]
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lished on the Internet. Thus we need to confine ourselves to the quotations these
articles mention when reporting about the existence of this document. According to
these reports, the independence of the province and the subsequent deployment of
the ESDP-mission are in line with the underlying philosophy and approach of 1244,
even though these are not mentioned in the resolution explicitly. Quoting REYNOLDS
(2008), we can say that: ‘»Acting to implement the final status outcome in such a
situation is more compatible with the intentions of 1244 than continuing to work
to block any outcome in a situation where everyone agrees that the status quo is
unsustainable,« it [i.e. the EU-document in question] says. The document adds
that this approach »will enable, rather than frustrate, the conclusion of the final
status process envisaged in resolution 1244«’.
Justifying a given decision by referring to the ‘spirit’ of a legal document – as op-

posed to a strictly word-by-word interpretation – is not a unique phenomenon
within the European Union: the European Court of Justice has quite often taken
this course when delivering judgments, often driving forward the integration proc-
ess by flexible interpretation of the text of the Treaty or that of other legal acts. Over
the years such argumentations became more or less accepted by the Members States
of the EU – although at times one can also observe governments wishing to limit the
‘creativity’ of the Court by attaching various appendices and explanatory notes to a
given text expressing what their intention has been1 – but it remains to be seen if
such an approach could be accepted in the much looser framework that the UN-
system has created. It is beyond doubt that the deep – political and economic –
integration that exists between the European states and the sui generis nature of
this integration – as well as the cultural proximity of the participants – facilitated
the creation of an environment where references to the ‘spirit of the Treaty’ could
become accepted by the stakeholders. Needless to say, we are extremely far from
such a close-knit integration at the global level, and this fact may well pose obsta-
cles for the EU – or individual European states, for that matter – if it wishes to get
its point of view accepted by others.
Moreover, we can say that – precisely due to the lack of concrete and definitive

provisions – the ‘spirit of 1244’ could be described many ways: the only thing speci-
fied in the Resolution in connection with the status is, that this question should be
decided in the framework of a political process, but 1244 remains silent even about
the participants of this foreseen political process. Thus, in my view if we allow such
a huge room for flexible interpretations and let various stakeholders refer to the
‘spirit’ of legal acts on a global scale, we may open a Pandora’s Box, and it will not
take much time before we face a situation where an increasing number of countries
would start re-interpreting various legal documents arguing that their actual prac-
tice is in line with the ‘spirit’, if not with the letter of the given text. With this, I am

                                                                                                                               
document’, Tuhina says the paper was written by ‘legal experts from governments of some EU
member.’ For the sake of simplicity-and because BBC is a better-established and more re-
nowned institution than the Balkan Insight – we refer to the document in question as an ‘EU-
document’.
1 In this respect we may mention that the relevance of such appendices and explanatory notes
can be questionable from a legal point of view, insofar as the one and only institution allowed to
interpret legal acts of the integration with legal implications is the European Court of Justice. In
this respect an explanatory note issued by the Council and setting out the aims of the legal act
and their intention can be said to be irrelevant.
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not suggesting that different interpretations of international law would not exist
today, even the present paper dealt with one of the contested notions when dis-
cussing the ‘right to self-determination’. What could be a problem in this respect is,
that the introduction of interpreting UNSC Resolution – as opposed to undefined,
but nevertheless ‘generally accepted’ principles of international law – ‘spiritwise’
could have a trickle-down effect and the relativisation of international law could
spread from these ‘principles’ to specific Resolutions.
Focusing on the ESDP-mission’s legal base, this mysterious document says – ac-

cording to REYNOLDS (2008) – that ‘(…) there is nothing to stop the EU from taking
over from the UN, as 1244 simply refers to »international civil and security
presences«.’
Assuming that REYNOLDS is right, we can state that the EU document referred to

lives with the ethically questionable – although widely used – method of selectively
quoting from a given source, omitting those parts that may contradict the speaker’s
aims. As we can see in Annex I., 1244 does specify that
• these ‘international civil and security presences’ should be deployed ‘under
United Nations auspices’ (point 5)

• it is the Secretary-General who is to establish these international civil presences
(point 10), who cannot act against the will of the UNSC and lastly that

• the establishment of an interim administration for Kosovo as a part of the
international civil presence (…) [is] to be decided by the Security Council of the
United Nations. (Annex II, point 5).
But this selective interpretation is further enhanced and becomes even more ob-

vious when the EU-document tries to formulate its standpoint on the Preamble of
the UNSC Resolution 1244, which does refer explicitly to the territorial integrity of
the FRY. According to the EU experts’ point of view, it is irrelevant, because pream-
bles by definition are not legally binding. This is the point where this whole EU-
document is turning into some kind of a non-sense. If we take the definition given
by the Webster dictionary, a preamble is:
‘1:an introductory statement; especially: the introductory part of a constitution or

statute that usually states the reasons for and intent of the law
2: an introductory fact or circumstance; especially: one indicating what is to fol-

low’ [emphasis added] (Webster 2008)
So to summarise it: the EU argues that the preamble of 1244, setting out the ‘rea-

sons for and intent of the’ resolution is irrelevant, because it is non-binding, and in
the very same time, it argues that the resolution itself is to be read focusing on the
‘spirit’ (i.e. the intent, the rationale) of the text. The only way I see to untie this
Gordian knot is to argue that the definition given by the Webster-dictionary is not
valid here, since it explicitly refers to a ‘constitution or statute’, moreover the word
‘usually’ appears, so it is clear that this definition is irrelevant for our case. All in all,
the argumentation is far from being convincing and what is even worse is that it
contradicts itself.
What conclusions can we arrive at after this brief overview focusing on the legal

dimension of the ‘Kosovo issue’? Serbia and its supporters –most prominently Rus-
sia – argue that the unilateral declaration of independence was illegal and refuse it
altogether, saying that the inviolability of international borders takes precedent
over the right to self-determination, and borders can only be amended if there is a
mutually accepted agreement. But as mentioned above, this is not altogether true,
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insofar as the inviolability of international borders does not mean that under no
circumstances could these borders be changed, and the international law tends to
enable secession provided certain criteria are met. These criteria had been definitely
met by Kosovo, so its independence is in line with international law, but the case of
people belonging to the Serbian minority in Kosovo meets these criteria just as well,
which leads us to the conclusion of partitioning the province.
Taking the only legally binding act the international community managed to issue

in this question – UNSC Resolution 1244 – as a foundation for our argumentation,
we can say that it neither forbade, nor foresaw an eventually independent Kosovo,
although it tends to prefer the province staying within the borders of Serbia, lest for
the case Belgrade and Pristina manage to agree otherwise, and it certainly requires
creativity to argue that the emergence of Kosovo as a sovereign state is fully in line
with 1244. Trying to find help among political documents will not make us become
more certain on the issue since there is one that would stop Yugoslavia’s disintegra-
tion process at the borders of its constituent republics, another that would grant
Kosovo independence – although omitting legal arguments-, and a third that could
be interpreted both ways. Nevertheless, we can undoubtedly agree with the
AHTISAARI report’s main argument, namely that the status quo was unsustainable.
The way I see it, the best solution towards which the international community

should work now would be the partitioning of Kosovo between Belgrade and Pris-
tina, if possible based on a mutually acceptable agreement, or – taken into consider-
ation the political reality that reaching such an agreement would prove to be impos-
sible – based on a Security Council resolution. This solution would have many ad-
vantages: firstly it would undoubtedly be in line with international law; secondly, it
would not be that burdensome to argue whether or not Kosovo constitutes a prece-
dent for others to follow: should another secessionist movement wish to apply the
Kosovo-case, one could easily point either to the fact that the solution was arrived at
via diplomatic means and the decision enjoys mutual acceptance or that it had been
regulated via the UNSC; thirdly it would offer a way to more ‘pro-Western’ Serbian
politicians to at least partly ‘save their faces’, fourthly would at least partly relieve
the newborn Kosovo of the burden to integrate Kosovo Serbs into its society1 – a
task even the international community proved to be unable to solve even tough it
has accumulated abundant experience on minority protection and throughout al-
most 10 years ran the province itself via a more or less well-funded administration –
and thus better chances for internal stability and – in connection with that – im-
proved chances for economic revival. Obviously even the partition-option would
cause huge turbulences in the domestic political life in Serbia, and with what has
just been said I am not suggesting that a ‘Kosovo minor’ would have an easy way
ahead of it as it would try to develop economically, politically, socially.

1 With partition the problem of how to integrate Kosovo Serbs into Kosovar society would not go
away, but were ‘only’ significantly eased, insofar as many of the Kosovar Serb community live in
enclaves in the southern part of Kosovo. The comparatively smaller challenge of integration
would emerge not only because of the proportionally less Serbs, but also because these
communities – understandably – have shown more willingness to cooperate with both Kosovo
Albanians and with UNMIK during the past years as those living in the north. (King, Mason
(2006)).
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What needs to be added to this analysis is that the word ‘now’ in the second line
of the previous paragraph should not be overlooked. It is my conviction that the
Kosovo issue could have been handled far more effectively by all the stakeholders in
case they had not wished to solve this question in isolation, taken out of the more
general Western-Balkans context, which in fact they have been doing every time
they called Kosovo a ‘unique case’, a ‘special issue’, something ‘unprecedented’
which is not to set a precedent in the future either. Kosovo is unique, no doubt
about it. And so is Bosnia-Herzegovina, Albania, Macedonia, Croatia and Serbia.
And to a large extent these countries require special attention because arguably the
greatest problems they need to solve are how to integrate the minorities living
within the borders of their state on the one hand, and how to ensure that the rights
of those having the same ethnicity as the majority in the given state, but live abroad
as minorities are upheld on the other. In short: in the Western Balkans we are not
faced with five or six individual and isolated ‘specialties’ but rather the uniqueness
of the region as such1.
As long as the international community wishes to solve these problems isolated

from each other, it will be unable to work out any sustainable solutions. Similarly,
the individual countries concerned will not be able to find satisfactory answers to
these questions either, as long as they search for a way forward individually, or in a
worse situation: as long as they are explicitly expected to solve ‘their own’ problems,
which in fact are neither ‘their’ problem – insofar as their neighbours have the same
problem –, nor their ‘own’ problem – insofar as whatever solution they may come
up with will have an impact on their neighbours as well.

III. POLITICAL IMPLICATIONS OF THE ‘KOSOVO ISSUE’

The reason for Kosovo’s independence causing such a huge debate worldwide is
obviously not the fact that the issue provides an opportunity for scholars and politi-
cians to come forward with elaborate argumentations, for which they are bound to
receive sophisticated replies and everyone gets a chance to exhibit his or her rheto-
ric skills. The intellectual beauty of the question may excite some academics world-
wide, but the debate has become so intensive because the outcome of Kosovo’s bid
for independence may have serious political implications both at national, regional
and global levels. In what follows, we will examine these potential effects to high-
light what is at stake both for the EU and for the region, and why it is important that
the ‘Kosovo-question’ gets settled in a reassuring way. In other words: why is it of
utmost importance that EULEX Kosovo – along with other instruments the EU mo-
bilises to assist Kosovo – manages to reach its goals and contributes to the stability
of the whole region.
We will start our assessment with the question how much Kosovo constitutes a

‘unique case’ and whether those are right who highlight that the province is so spe-
cial, that any comparison with other territories is false, and thus Pristina becoming
independent cannot set a precedent for the future, or rather those who claim that
after Kosovo becomes independent a situation akin to an apocalypse is to be fore-

1 It is not to suggest that there would not be any individual specialties in each of the Western
Balkans-countries on top of the above mentioned uniqueness characteristic of the whole region
as such.
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seen with secessionist movements all over the world pointing to Kosovo and step-
ping up their efforts to reach their goals. After this assessment we turn our attention
to the political implications the independence may have in Serbia and in Kosovo
proper, and lastly in the EU.

III.1. Kosovo as a unique case

Not surprisingly, on the question of whether Kosovo is a unique case or not, the
opposing sides are again Serbia and its supporters on the one hand – claiming that
the Kosovo case could create a dangerous precedent – and the majority of Western
governments on the other. In fact, they also use their respective point of view to
strengthen their argumentation be it either in favour, or against Pristina’s bid for
independence. And not surprisingly either, the truth probably lies somewhere in the
middle of this wide spectrum. Let’s see what those say, who think Kosovo should be
handled as a special case and merits individual treatment!
The US Department of State devoted a special page within its website to justify its

standpoint, according to which:
‘The United States considers Kosovo to be a special case that should not be seen

as a precedent for other situations. Events in Kosovo were themselves unprece-
dented.

Kosovo’s special circumstances include:
• The state of Yugoslavia collapsed in a non-consensual, exceptionally violent

way, creating threats to international peace and security that have obliged the
UNSC to act repeatedly.

• Between 1993 and 1999, the U.N. Security Council (UNSC) issued seven resolu-
tions addressing Kosovo.

• Amid massive human-right violations, the Milosevic government repeatedly
disregarded UNSC resolutions demanding a halt to hostilities.

• The Milosevic regime’s actions in Kosovo and throughout the region under-
mined international stability and led to cross-border refugee upheavals.

• In 1999, NATO’s 19 allies reached the consensus decision to take collective ac-
tion to remove Milosevic’s police and military forces from Kosovo.

• Kosovo is administered by the United Nations under U.N. Security Council
Resolution (UNSCR) 1244, unanimously adopted (with China abstaining) June
10, 1999, to address Milosevic's actions. (…).’ (Dept. of State; 2008)
Point three was further specified by FRIED (2008a) stating that these human-

right violations amounted to ‘the ethnic cleansing that accompanied Yugoslavia’s
collapse; brutal crimes against and the forced expulsion of civilians in Kosovo.’
Drawing attention to the uniqueness of the situation, AHTISAARI focuses on the

last point listed above, stating in his report that ‘In unanimously adopting resolu-
tion 1244 (1999), the Security Council responded to Milosevic’s actions in Kosovo
by denying Serbia a role in its governance, placing Kosovo under temporary
United Nations administration and envisaging a political process designed to
determine Kosovo’s future. The combination of these factors makes Kosovo’s cir-
cumstances extraordinary.’ [KI-MOON (2007b: 4)]
More or less these are the arguments that are supposed to convince everyone

about the peculiarity of Kosovo, although we need to note that the US Department
of State seems to reserve the right to add further bullet points to the list, insofar as
the wording suggests – by the usage of the word ‘include’ – that this enumeration is
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not complete – which is hard to understand in the light of the fact that they created
a separate webpage just to publish this (presumably) non-exhausting list. All these
factors taken together undoubtedly give good reason for characterising the situation
as extraordinary, but the question is whether all these peculiarities could only be
observed in the Kosovo-case, or we find at least another state where the situation is
almost authentic.
In this regard, we do not need to go far to point to a state with similar character-

istics, namely Bosnia-Herzegovina. Needless to say, this obvious example substan-
tially weakens the whole argumentation about Kosovo being something so uniquely
special that the world has never seen anything comparable before. Going through
the bullet-points of the State Department, the first one is definitely valid for Bosnia-
Herzegovina. As far as UNSC resolutions are concerned, we can say that between
1992 and 2007 not less then 58 resolutions1 dealt explicitly with Bosnia, out of
which 32 were issued between 1993 and 1999. The war in Bosnia-Herzegovina and
human right violations – including ethnic cleansing and forced expulsions – com-
mitted by both sides were not ended by the parties suddenly realising that they are
acting against a given UNSC Resolution either. The fourth bullet-point itself sug-
gests that the actions of the Milosevic-regime had a regionwide impact. As far as the
NATO-intervention is concerned, we can refer to Operation Deliberate Force, an
air-campaign by NATO, hitting the territory of Bosnia-Herzegovina carried out be-
tween August and September 19952. And although Bosnia-Herzegovina was not
actually run by the UN itself, we can definitely say that it cannot be looked upon as
being a fully sovereign country, since the international community among others
created a so-called Peace Implementation Council and appointed a High Represen-
tative (currently Miroslav Lajcak from Slovakia, also EU Special Representative)
who in 1997 was granted the right to remove from office all those officials he deems
to violate the Dayton Peace Agreement and even to impose laws if the local legisla-
tion is (deemed to be) unable to pass them (these are the so-called Bonn powers)3.
As regards the duration of ‘international stewardship’, we may note that in the Bos-
nian case it has been going on for a much longer time than in Kosovo.
Taking all these facts into consideration, one ends up thinking that Kosovo is far

from being a unique case. One does not need to be a renowned expert of interna-
tional law to see that something is suspiciously wrong in the way of thinking and
behaviour of those, who justify the recognition of Kosovo’s independence solely on
these arguments and with a reference to a rather vague, self-contradictory ‘spirit-
wise’ interpretation of 1244, in the same time calling into question the right of
Northern Kosovo or Republika Srpska to secede from Kosovo or Bosnia-Her-
zegovina respectively. It is my conviction therefore that in the Western-Balkan
context the Kosovo-case can justifiably be looked upon as a precedent by certain

1 UNSC Resolutions 752; 755; 757; 758; 798; 761; 764; 787; 770; 776; 781; 786; 816; 819; 820;
859; 824; 836; 838; 844; 900; 913; 941; 942; 943; 958; 959; 970; 982; 1004; 1010; 1016; 1031;
1035; 1088; 1103; 1107; 1112; 1144; 1168; 1174; 1184; 1247; 1256; 1305; 1357; 1396; 1418; 1420;
1421; 1423; 1491; 1551; 1575; 1639; 1722; 1764; 1785.
2 For a detailed description of NATO’s Deliberate Force see NATO (2002).
3 For a more detailed description on the rights of various institutions set up by the international
community see the website of the Office of the High Representative in Bosnia-Herzegovina:
http://www.ohr.int/
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minorities, especially those who live in areas that are also internally separated from
the rest of their respective states by administrative borders.
It is my impression that those arguing against Kosovo providing a precedent for

secessionist movements globally (e.g. ESF, 2008; Coppieters, 2007), tend to neglect
the Western-Balkans dimension of the question, which in fact may well prove to be
the real issue. They are right as they point out that fears about Kosovo having global
repercussions and causing chaos and instability around the world, leading to a large
number of states disintegrating, and visions about a coming apocalypse in the wake
of Pristina’s independence are largely exaggerated. Referring to the Kosovo-case
will not strengthen the argumentation of those demanding independence for
Basques or Catalans, and – for the time being – political realities neither will it help
triumphing the cause of those South-Ossetian or Abkhaz leaders who wish to see
their territories become a separate state, and the relevance of Kosovo will definitely
be called into question by the international community when Kurds try to formulate
their claim for a fully sovereign entity.
But as we saw, those arguing that Kosovo is not to set a precedent tried to forego

all these claims, by setting their argumentation in the post-Yugoslav/Western-
Balkans context. In this respect it is all the more surprising that the regional – as
opposed to global – implications of Kosovo are usually not paid too much attention
to. A point commonly made by observers taking into consideration the issue’s re-
gional implication – and thus accepting the view that Kosovo could be seen as hav-
ing set a precedent – is that the status quo in Kosovo was in itself a serious source of
instability, and therefore the question relating to the ‘final’ status of Kosovo called
for an answer, and an independent Kosovo may even have stabilising effect on the
Western Balkans as a whole (e.g. ASH, 2008). To underline his point, ASH refers to
Macedonia as ‘the country most directly affected because of its Albanian minority’
and for which ‘a more independent Kosovo is a stabilising factor’, adding in brackets
that ‘(Obviously the same is not true for Bosnia)’. To this we may add that the real
issue here is not Macedonia in the sense that after the Ohrid Agreement of 2001 it
has been a relatively (i.e. by WB-standards) stable country with clear commitment
towards euroatlantic integration1. By this we do not suggest that Kosovo becoming
independent would be irrelevant for Macedonia, but wish to point out that inde-
pendence may have more serious repercussions in other countries – or to be more
precise: chances for a crisis situation to emerge are higher in other countries –,
namely in Serbia and in Bosnia-Herzegovina. Thus, while admitting that the status
quo in Kosovo was unsustainable, we tend to question whether the solution found to
get out of that limbo will not result in the spreading of instability, not only in the
short – but also in the medium-term.
In my view an independent Kosovo indeed has the potential to make the whole

region more stable, but when taking this point of view, we need to assume certain
things, and it remains to be seen whether these assumptions have been realistic or
rather overoptimistic. The ‘independence as a factor/precondition of stability’ fore-

1 The deep euroatlantic commitment of this country is undoubtedly to a large extent due to the
EU’s policy towards Skopje, with Brussels treating this state as an example of successful
transition following a domestic crisis. It remains to be seen whether this commitment will be
maintained in the wake of eventual – or in the case of NATO actual – disappointments
regarding the pace of progress towards NATO and EU-membership.
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sees that the inevitable political turmoil that has emerged – among others – both in
Serbia and in Bosnia-Herzegovina will pass as quickly as it has come by, and in
some months, maximum half a year, life will get back to ‘normal’ with each country
trying to advance in their way towards EU-membership. And this is the point where
this whole question of whether an independent Kosovo does or does not set a prece-
dent, – with other words stabilises or destabilises the region – gains increasing and
more direct relevance regarding the EU’s performance: the actions of the European
Union – both in Kosovo proper and in the whole region – may well prove to be deci-
sive in this respect. Regarding Kosovo proper, we can say that gaining acceptance
(outside Prisitna and EU-capitals of course) is a must for EULEX Kosovo, and as its
legitimacy is – and for some time definitely will be – questioned by Serbia from a
legal point of view, it needs to make up for this shaky legal foundation by delivering
concrete and visible results and create itself legitimacy based on its achievements. If
EULEX Kosovo fails to ensure minority rights to Kosovo-Serbs, the Union will fur-
ther lose leverage on Belgrade, which the EU cannot allow itself: for a policy to-
wards the Western Balkans to be effective, it cannot circumvent Serbia. Ignoring
Belgrade may well work in theory, arguing that each country progresses towards the
EU in its own pace and gets rewarded taking into consideration their individual
merit and if Serbia chooses to make its way more cumbersome, it is her fault. In
practice however, if Belgrade gets excluded – allegedly due to her own choice –
from further integration, it means that Bosnia-Herzegovina will not advance too fast
either, because the Republika Srpska and the Republika Srbije have more in com-
mon than a similarity in their name.
Regarding the EU’s actions towards the region as such, it is my conviction that

things getting back to normal after the recent turmoil cannot be taken for granted,
and it is a grave misunderstanding to expect that nowadays turbulent WB-countries
will soon ‘come to their right minds’ and realize that the EU is their only way for-
ward. Eventually they may do so. But without clear signs of enhanced engagement,
without clear messages that the aim of the EU is to help these states overcome their
problems and not to cause them, this ‘coming to sense’ may take an awfully long
time and the road both the EU and the WB needs to go along in order to success-
fully finish the enlargement will be more bumpy. And in this respect let us not for-
get that the successful conclusion of the enlargement is to a large extent also in the
interest of the EU1. And this leads us to our next topic, namely what political impli-
cations Kosovo’s independence had for certain stakeholders and what can the integ-
ration do to alleviate eventual negative consequences.

1 In this respect I myself was astonished listening to a Member State diplomat in Brussels
arguing that in fact noone cares about Serbia’s historical grievances, Belgrade needs to make up
its own mind and once it’s ready to seriously commit itself towards Europe and democracy it
should act decisively, the Union will not miss Serbia, etc., in short that it is solely Serbia’s inte-
rest to join the EU. Joining the EU may be. But stability in the region is of utmost importance
for the EU, which cannot be reached without the inclusion of these states. Stability is important
not only for obvious security concerns, but also for political ones: failure to stabilise the Balkans
will amount to a huge blow to the Union, which boastfully claims that it has become a global
player whose point of view matters and who can really make a difference.
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III.2. Political implications of Kosovo’s
independence within Serbia

As could have been expected, Pristina’s unilateral declaration of independence
was immediately declared ‘null and void’ by Belgrade, and Serbia kept on insisting
ever since that Kosovo is a ‘fake state’, the creation of which goes against interna-
tional law and is not to be recognised by any country that considers international
law to be important. These diplomatic/political developments were accompanied by
a large protest in Belgrade that eventually turned violent and featured attacks on
embassies of those countries that were felt to be favouring Kosovo’s independence
and an overall raid on McDonald’s restaurants and looting from shops along the
main street. Unrest among Serbs in the northern part of Kosovo – and to a lesser
extent in southern enclaves – has been characteristic ever since the declaration of
independence. To some extent such events were foreseeable, except for the looting
of shops and the Serbian government’s spectacular reluctance to provide any pro-
tection to the US embassy.
The question is whether these ‘anti-Western’, nationalistic sentiments will gain

even more ground in Serbia in the future, or this series of protests was a ‘one-time
event’ and already in the short – to medium term the situation would improve and
more pro-European politicians would lead the country. What makes answering this
question hard at the end of April 2008 is that KOSTUNICA’s government resigned
and new elections are to take place in May, the results of which may provide us with
a clearer picture on where Serbia would go from now. What we need to see in this
context is that politically Serbia is a divided country, and the only thing that more
or less kept this state on its road to the EU was the willingness of non-radical politi-
cians to join their forces in order to prevent the SESELJ-led, far-right Radical party
from seizing the leadership, even though they routinely manage to get the largest
fraction within the Serbian Parliament. Radicals were kept out of power because
none of the other parties wanted to enter into a coalition with them, since that
would have meant paying an extremely high political price not only for these par-
ties, but for Serbia as well, which would surely become isolated even before any
radical minister could have sworn his oath.
The danger of the present situation is that the relationship between those who

effectively kept the radicals out of power so far, namely TADIC and KOSTUNICA –
President and Prime Minister of Serbia respectively – became so bad, that it is
questionable whether they could continue to cooperate after the upcoming elec-
tions, which will probably be won by the Radical Party. During the electoral cam-
paign KOSTUNICA has been moving closer to the radicals, so that he could remain in
power and regain some of the popularity he enjoyed during the 1990ies. Should he
in the end form the government with the radicals, it would not only be costly for
Serbia, but also for the EU, insofar as the integration would need to give up its
hopes for creating stability in the Western Balkans not only in the short, but also in
the medium-term: a coalition between KOSTUNICA and NIKOLIC would definitely
steer Serbia further away from Europe and would take up a more nationalistic,
eastward-oriented stance. Although KOSTUNICA justified his resignation by empha-
sising that his government was split over the issue of Kosovo, in fact they were di-
vided on the question of European integration, i.e. whether Serbia should strive
towards EU-membership even without Kosovo, or it should take a ‘tougher stance’
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and make clear that an independent Kosovo and Serbia’s EU-membership mutually
rule each other out. The Prime Minster – both in his speeches and in his actions –
made it clear several times that his standpoint is closer to the latter option, whereas
TADIC – while never saying he would accept an independent Kosovo – seems to fa-
vour the first one.
Let us briefly examine the initial chances of the opposing sides before we turn our

attention to the question what the EU can and should do to help those who favour
Serbia’s European integration over the notion of Serbian sovereignty in Kosovo not
only to win in the upcoming elections, but also to be in a better position to gain a
solid base among the electorate. Taking short-term consideration into account, the
radicals, nationalists seem to be in a more favourable starting position, insofar as
they can count on the emotions of the voters to a larger extent than pro-European
political forces. The violent protest in Belgrade illustrated that emotions have con-
siderate mobilising force and may well triumph over rationality: if one thinks the
situation over, one easily comes to the conclusion that Serbia is better off without
Kosovo both economically and politically, and Serbia could get into the European
Union without its southern province much faster than with it. In fact, for several
decades by now, Kosovo only moved the Serbs emotionally: while Serbs may refer to
the province as the ‘heart of Serbia’, ‘cradle of Serbian statehood’, they would basi-
cally never travel, let alone live there. And this is not a specialty of the post-1999
era: living in Kosovo was not a preferred option by Serbs even under the MILOSEVIC
regime. If we recall the Serbian myths about PRINCE LAZARUS and the battle of
Kosovo Polje, we see that Kosovo in itself is the embodiment of heroism, self-
sacrifice, pride and the ‘beauty’ of becoming martyrs; in short: all the virtues that
21st century Serbs wish to embrace by hopelessly fighting for Kosovo.
Nationalists may well use this parallel between 1389 and 2008 as they aim to win

the elections. As regards the choice between ‘East’ and ‘West’, anti-western political
forces may call the voters’ attention to some sort of conspiracy-theory they have
detected by stating – as KOSTUNICA did several times – that it was the aim of West-
ern powers all along – but at least since 1999 – to cripple and ruin Serbia, weaken
and humiliate her and they in fact needed to snatch Kosovo from Belgrade to finish
the job. An alternative to this line of thought is that the ‘West’ is not only against
Serbia, but against the Serbian nation as such by forbidding Serbs in the region to
live in one state. Moreover the ‘West’ can be accused of applying double standards
by pointing out that some in the region may exercise the right to self-determination
but others cannot invoke this right; Serbia is punished for the acts of the MILOSEVIC
regime and its road towards the EU is hindered by MLADIC still being at large,
whereas Kosovo’s HASHIM THACI – also known as ‘the Snake’ from the time when he
was the leader of the UÇK – is an accepted figure throughout the West along with
others who have been formerly prominent members of the UÇK1. It will not occur to
the majority of the Serbian society that assuming such a conscious behaviour from
the side of the loosely-knit international community is hardly a sound argument.
While listening to speeches at rallies about how the whole West joined forces
against the Serbs, only a few will reflect about the possibility that the international

1 The acquittal by the International Criminal Tribunal for the former Yugoslavia of Ramush
Haradinaj in April 2008 did not help cool the tensions.
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community might not have had such sophisticated blueprints: they only took the
road of least resistance and ended up at the present situation.
Along with the disappointment in the ‘West’ emerged an enthusiasm towards the

‘East’, more precisely towards Russia: it is not an exaggeration to state that the
popularity of PUTIN among Serbs in Northern Kosovo is comparable to the Russian
leader’s popularity among his own voters. Some expected Russia to be less adamant
on the Kosovo-issue and thought Putin was only raising the stakes in this particular
case to get more in return as he would finally agree to a new UNSC Resolution. But
PUTIN remained steadfast, definitely weakening the position of ‘pro-European’ po-
litical forces within Serbia, who need to prepare for the next elections from a much
worse starting position.
The dilemma they face is the following: noone can win an election in Serbia if he

or she admits that Kosovo is lost. At the same time, Serbia cannot get much closer
to the integration as long as she insists that Pristina’s declaration of independence
is ‘null and void’ recalling the ambassadors from every country that recognised
Kosovo1. All the more so, since many of these states are EU-members – 19 out of 39,
as of 1st May –, and by lowering the profile of the diplomatic relations between these
states and Belgrade, Serbia is weakening its potential to lobby for its European
cause in these EU-capitals. So pro-European politicians will need to avoid men-
tioning Kosovo and focus on the benefits of being a member of the European Union.
But speeches highlighting the advantages of joining the integration may quickly lose
credibility unless they could be backed by some tangible results. In this respect one
may consider the signing of the SAA to have been a step in the right direction, but
due to the history of this agreement – to be covered later in this paper – I myself am
doubtful whether this act will provide as much help to TADIC as it could have and
whether the rapid signing will not remain ineffective or even backfire.
What seems to favour those who consider Serbia’s EU-integration a priority is

that radicalism and nationalism clearly do not pay off for Serbia even in the short
run. Serbia cannot join the Russian Federation and however important an ally Rus-
sia has been and is in Serbia’s bid for Kosovo, Moscow cannot substitute the role
played by the EU and those other states in the Balkans who may favour their Euro-
pean integration, and thus would be partners of the EU as it would attempt to iso-
late a nationalistic Serbia. Even if we assume that the Kremlin would do everything
to assist Belgrade overcome the difficult situation it would face after radicals rise to
power, and this economic and political help would – hypothetically – prove to be
enough of a compensation for Serbia, such a situation would create an extremely
dangerous level of dependence. So for refusing Kosovo’s independence, Belgrade
would pay for by losing substantial amount of her own.
Unfortunately, as we can see these are more rational arguments than emotional

ones, thus it is harder to get them through to the electorates. Moreover, a counter-
argument can easily be formulated, by pointing out that in the present situation
Belgrade depends to a large extent on the EU, and seen in this light, the changing of
the fragile and ambiguous Western orientation to a more determined and definite
Eastern one, does not seem to be that frightening, especially if one takes into ac-
count that Moscow has already delivered its promises and proved to be a trustwor-

1 In this respect we may note that not even the Hallstein-doctrine had been applied with such
rigour by post-war Germany.



B. SZOLCSÁNYI: HISTORICAL, LEGAL AND POLITICAL DIMENSIONS OF THE KOSOVO CRISIS 79

thy partner, whereas the EU has been – to put it mildly – less so. One may also add
that Moscow – as opposed to the EU – does not expect Belgrade to modify practi-
cally all its domestic laws from consumer protection through environmental regula-
tions to certain rules regulating the system of taxation. This is obviously not to sug-
gest that Serbia should change its course and turn away from the EU: radical, na-
tionalist rule would create a situation close to a catastrophe for Serbia and would be
disadvantageous for the whole Balkans-region – and also for the EU itself.
Before examining the question what the EU has done and should do in the pres-

ent situation, let us briefly reflect upon the effects nationalistic rule in Belgrade
would have on the region and on the EU. Without going into too many details, we
can note that the EU would do everything to isolate a nationalistic Serbia. That
would basically render the progress of the Balkans towards the integration slower,
since – as was already mentioned – the most pressing problems these states need to
solve are cross-border in nature. The advancement of Bosnia-Herzegovina would be
definitely stalled: let us keep in mind that the Office of the High Representative is
planned to be closed in the near future and the federation is to be given more room
of manoeuvre to govern itself. If one recalls, that among the speakers of the March
rally in Belgrade prior to the greatest riot recently was not only NIKOLIC and
KOSTUNICA, but also MILORAD DODIK, Prime Minister of the Republika Srpska, one
will see the strong links between these two entities. To this we can also add that
DODIK has actually been a constant guest of each right-wing party except for the
radicals in the recent electoral campaign. Not taking Croatia into consideration – on
the grounds that she has a more or less clear, but at least irreversible way ahead of
her towards the EU-, we see that these two countries give around 60% of the popu-
lation of (potential) candidates in the Western Balkans, thus their (self-)exclusion
questions the rationale of the whole enlargement process, and without stability in
these two countries, there cannot be stability in the region. Should such an unfortu-
nate situation occur, that would mean a serious blow to the EU’s activities in the
region, meaning basically that a significant part of the efforts it has put into stabi-
lising the region amounts to a failure1.
Since the stakes are so high, the EU cannot afford to sit back and wait for the results

of the elections idly, but need to apply all the instruments it has at is disposal in a very
clever way to convince voters in Serbia that their place is within the integration and
that they are welcome to join the ever growing ‘family’ of European nations, and in the
same time avoiding the impression that eventual encouragements it offers Serbia are
to alleviate the loss of Kosovo, in other words the EU would try to ‘buy’ the province. It
is far from being an easy task, since it requires a carefully planned and consistently
implemented, credible strategy instead of haphazard ideas and sudden policy shifts.
By this latter we refer to some of the actions the EU took as the status talks drew to
their end and it was to be foreseen that a unilateral declaration of independence would
inevitably follow the collapse of these negotiations.
The first real significant political gesture the EU took towards Serbia came with

the initialling of the Serbian SAA – on 7th November 2007 – which was definitely
an encouraging sign in Belgrade. Another positive message the EU sent to Serbia

1 By what has been said above I am not suggesting that the fate of Serbia and Bosnia-Her-
zegovina would be tied together, but it is important to keep in mind that there are quite strong
links between these two states, especially between Serbia and the Republika Srpska.
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was the appearance of the Presidency Conclusions after the Brussels European
Council in December 2007, in which the main decision-making body of the inte-
gration noted – right after the paragraphs dealing with Kosovo – that Serbia’s
journey towards EU-membership can be accelerated, and referred not only to a
possible signature of the SAA, but also to the granting of candidate status (Euro-
pean Council, 2007: 20). But after these developments, the relationship between
Belgrade and Brussels started to deteriorate spectacularly. To illustrate the unity
of the Serbs on the Kosovo-issue, the National Assembly adopted a resolution on
26th December 2007 with overwhelming majority – 220 MPs voting in favour and
14 abstaining – stating that ‘The National Assembly orders the Serbian govern-
ment that all international agreements which the Republic of Serbia signs, in-
cluding the Stabilisation and Association Agreement, must be aimed at the pres-
ervation of Serbia’s sovereignty and territorial integrity’ (National Assembly of
Serbia, 2007).
It may well be that this resolution contributed to the worsening of the EU-

Serbia relationship, although subsequently no explicit reference was made to this
document either by the EU, or by any of its Member States. The move that was
definitely harmful for the cooperation of these two players was carried out by the
Dutch and Belgian governments as they invoke their veto-power to hinder the
signature of the Serbian SAA, justifying their action by pointing to the absence of
‘full cooperation’ with the International Criminal Tribunal for Yugoslavia (ICTY).
It is hard to believe that with better intra-EU coordination1 such an awkward, and
to some extent humiliating situation could not have been avoided. As a ‘remedial
action’ the integration proposed a technical agreement to Serbia which would
have included free trade arrangements and visa-free travel, which document
TADIC would have signed gladly, but this time KOSTUNICA refused to accept this
deal, which to some extent was understandable. After all, independently of the
Kosovo issue, the EU’s behaviour could well be characterised as ‘weird’ but at
least unusual in diplomatic circles, insofar as the main message of the suggestion
was that ‘we wanted to have an SAA with you, but two of us have changed their
minds, so let us have visa-free travel instead’. If we also take the question of

1 It is hard to say for an outside observer whether the Dutch and Belgian governments are to
blame for this failure or the Commission made a mistake when it thought that by initialling the
agreement it would put enough pressure on the Council to eventually go along with it and
decide to sign the SAA. It may well be that by refusing to accept the SAA, the Council wanted to
send a message not only to Serbia, but to the Commission as well, letting the latter one know
who is in charge and although they undoubtedly floated the possibility of acceleration, they
reserved the right to ultimately determine the pace of Serbia’s progress. This second option
seems to be more convincing if we assume that should 25 Member States have been determined
to sign the SAA, they could have put enough diplomatic pressure on the remaining two to agree
to this decision. Instead they let mainly the Dutch take the blame for this debacle, whose
relationship with the region is – to put it mildly – rather controversial, insofar as it was Dutch
UN-soldiers that failed to act at Srebrenica, but later these soldiers were awarded for their
services in Bosnia. Seen in this light, the insistence of the Netherlands to the handing over of
the main perpetrator of the Srebrenica massacre – Ratko Mladic – to the ICTY can be
interpreted as if the Netherlands wished to make up for its own failure to act. Taking all this
into consideration one may wonder whether it was a smart move from the side of the EU to
appoint a Dutch diplomat – Peter Feith – as an EU Special Representative to Kosovo.
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Kosovo into consideration, the EU-proposal can be interpreted as some sort of
‘retention money’ paid to offset the loss of the province1. A KOSTUNICA well on his
way to get closer to the radicals, could not allow himself to accept this proposal
and thus open the way for accusations that he ‘sold’ the ‘cradle of Serbia’ for visa-
free travel, even if the majority of Serbs would rather travel to any of the EU-
Member States sooner than pay a however short visit to Kosovo.
Nevertheless, the Serbian refusal of the technical agreement came somehow

handy for the EU – at least in the short term – since now the integration can point
out that Serbia is isolating herself from Europe and it is only her fault that progress
on the road to the EU is stalled. In this respect we may also note that for some time
the EU seemed to feel offended by the Serbian stance, but in the same time did not
seem to understand why Serbia should feel the same way. After the Serb refusal, the
first reactions of various EU-officials stressed that at that time it was Belgrade’s
turn to give a clear sign of its European commitment and indicate that it wishes to
progress on its road to the Union. This opinion was voiced not only by Commis-
sioner REHN, saying that the EU has been ‘ready to move on once Serbia is ready to
do the same’ (BalkanInsight; 2008), but also by JANEZ JANŠA, Prime Minister of
Slovenia, the country holding the Presidency at that time (B92; 2008a). It is inter-
esting to note, that REHN’s remarks came at a press conference held to draw atten-
tion to the Commission Communication that appeared on 5th March 2008. The
document itself seems to struggle to maintain the EU’s credibility regarding its
commitment towards Serbia, and at the same time emphasising that the integration
expects deeper commitment from Belgrade, insofar as it states that ‘Serbia's prog-
ress on the road towards the EU, including candidate status, can be accelerated
(…). The Commission calls on Serbia to reaffirm its commitment to closer ties with
the European Union.’ (Commission, 2008:7)
But the EU’s stance towards Serbia went through another modification as Kostu-

nica announced the resignation of his government, which TADIC accepted. This time
the somewhat reserved and distanced standpoint was changed to a more proactive
approach: ambassadors of various EU-members – at least those of Germany, Greece
and Sweden – almost started racing with each other to emphasise that Serbia is
more than welcome within the Union and embassies have been publishing calls for
proposals to encourage the dissemination of information about the advantages of be-
ing an EU-member and even directly contacted pro-European intellectuals in Serbia
with their offers. The need for Serbia to show its European commitment obviously
also features in the abovementioned ambassadorial interviews and publications, but
the tone has definitely changed and got more promising. It was KRISTER BRINGEUS,
ambassador of Sweden to Serbia who went the furthest – only one day after the
publication of the Commission Communication, as he was reported saying –: ‘The
tango is a dance for two, one can’t dance alone. Europe makes it clear that it
wants Serbia, now the Serbian government has to make it clear if it wants to con-

1 In this respect the initialling of the SAA itself could also be interpreted as an attempt from the
side of the EU ease the problems Serbia would inevitable need to face. The difference between
the two offers is that the SAA is a ‘standard’ instrument of the EU applied throughout the re-
gion, as agreements concerning visa-free travel can also be considered as such – thus their
signing would have constituted progress made towards the EU, reflecting the achievements
Belgrade accomplished. But free trade plus visa-free travel is rather an ad hoc instrument.
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tinue its partnership with a united Europe. If it decides to do so, Serbia will be-
come a member at the same time as Croatia, through an accelerated process.’
The lead of the article also merits word-by-word quotation, as it says: ‘The

Swedish ambassador says Serbia will probably join the EU between 2012 and
2015, together with Croatia.’ (B92; 2008b)
This interview went unnoticed throughout the Balkans amid the vociferous de-

bate on Kosovo’s unilateral declaration of independence, although it does contain
several pieces of important information: firstly it illustrates that certain Member
States are not short of far-flung promises when it comes to emphasising the EU’s
commitment towards Serbia. Secondly this may well be the first time that an official
representing the government of an EU Member State implicitly floated the idea of a
‘minor big bang’ whereby the states in the Western Balkans join the integration
together. Although BRINGEUS has not said explicitly that a scenario in which Croatia
and Serbia joining the EU in the same time would mean that this particular round
of enlargement would include other countries from the Western Balkans, it is hard
to imagine a solution whereby the currently ‘first and worst in class’ would join to-
gether leaving the others out. Needless to say, this is far from being the best way to
put forward such a delicate issue, and if the idea of this ‘minor big bang’ is coupled
with the continued application of the allegedly ‘individual merit’-based approach,
the floating of such an idea can only do harm. And thirdly, BRINGEUS pretty harshly
crushed Croatian dreams about joining the EU in 2009 – also throwing a different
light on the positive statements made in the Commission’s March Communication
about Croatia’s accession process.
Nowadays the EU is more actively engaged in Serbia and pays more attention to

Belgrade. The question is how credible this enhanced engagement is, after the whole
SAA-tantrum, which definitely showed many in Serbia that the EU is not as com-
mitted towards Serbia in its deeds as it is in its words and that the integration has a
rather selective memory insofar as it points to the agreement concerning visa-free
travel and free trade as a proof that Serbia is welcome to come closer to the EU, in
the same time forgetting that Serbia herself was ready to move closer when it came
to signing the SAA, but the door was suddenly slam in front of her. This way, the EU
has hurt its own cause firstly by providing arguments for those who wish to emphasise
that the EU is not to be trusted, secondly by temporarily depriving itself of its most
important instrument that can be facilitated to induce change in a country wishing to
enter the club, namely the credible promise of membership, to which the SAA is basi-
cally a precondition. The SAA was finally signed with Serbia 29th April 2008, but I
doubt it would deliver as much help to Tadic and other pro-European parties in the
upcoming elections as it could have when signed at the first attempt, because then it
would have conveyed an image of the EU as being committed to help Serbia. Now this
move seems to be merely a desperate try from the side of Brussels to avoid the radicals
coming to power in Belgrade and lacks any credibility. Should have TADIC been able to
sign the SAA for the first time it was on the table, he could present himself as the
President of Serbia under whose Presidency Belgrade managed to take a significant
step towards the EU. Now everyone knows that the signature could have taken place
because the EU was afraid of NIKOLIC and KOSTUNICA coming to power, and seen in
this light the significance of this step is considerably smaller.
The question remains what the EU can do in the future besides making promises

of questionable credibility. Regarding the Serbian elections we can say that not
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much, besides of course hoping for the best and preparing for the worst. Let us hope
for the best, since at the end of the day pro-European parties may well emerge vic-
toriously after the votes are cast. Should that be the case, this will to a large extent
be due to the maturity of Serbian society which elected pro-European politicians not
because, but rather in spite of the way the EU dealt with Belgrade.
A forward-looking move would be a preparation of a credible strategy towards

Serbia – and for the other countries in the Western Balkans for that matter – which
would make haphazard decisions and ad hoc solutions unnecessary. A thought-
over, well-founded, credible policy-paper outlining the aims of the integration re-
garding Serbia and the steps of the enlargement process. One may even call it a
road-map. In this respect it might not be a bad idea to involve Belgrade in the
drawing up of such strategy and thus ensure the commitment of the Serbian side
towards Europe. Even in the absence of such a policy paper the quick and – to some
extent – unpredictable changes between the application of ‘carrots’ and ‘sticks’ de-
pending on the given situation within Serbia should be stopped as soon as possible.
It is no wonder if Serbians get confused regarding the aims of the integration if the
EU’s policy towards the country undergoes such radical changes in such short inter-
vals, while Brussels expects Serbia to ‘make up its mind’.
Although the EU’s possibilities to assist Western-oriented political parties in Ser-

bia proper are for the time being rather limited, there is another theatre where the
integration can substantially contribute to the stabilisation of the Serbian political
life, namely Kosovo. If there are no serious insults carried out by Albanians against
Serbs in the newborn state/breakaway province – prior to the elections, but obvi-
ously also for a substantial time later on – radical Serbian politicians would defi-
nitely have a harder time to build their strategy on the nationalistic emotions of
voters. In this respect one can be grateful that the months following Kosovo’s decla-
ration of independence have passed relatively calmly: practically no mass atrocities
of interethnic nature took place, there was no significant outflow of Serbians from
Kosovo into Serbia proper and protests organised and attended by Serbs remained
peaceful. Nevertheless, there are alarming signs that this relatively peaceful coexis-
tence is fragile and not self-sustaining yet. On 17th March, 2008 violence erupted in
a town in Northern Kosovo (Kosovska Mitrovica) between Serbs and UNMIK/KFOR
and some articles in the Serb media does not seem to favour inter-ethnic recon-
ciliation, reporting about the fourth anniversary of the 2004 pogrom and publishing
articles about the UÇK having been involved in trafficking of human organs – re-
trieved from Serb prisoners – in 19991.
So whereas large-scale violence was fortunately thwarted in Kosovo after the

declaration of independence and the ‘transition’ started – and so far has been –
calmer than some expected, the international community must stay on guard to
ensure that no serious incidents would follow. And here the EU has a prominent
role to play not only by putting political pressure onto local leaders to ensure that
they discourage any form of violence, but also by providing direct help both via
UNMIK and later on via EULEX Kosovo.

1 The special ‘Kosovo status’ section of B92 can be found at http://www.b92.net/eng/news/
in_focus.php?id=91
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III.3. Political implications of Kosovo’s independence for Kosovo

As we just saw, the success or failure of the EU’s stabilising efforts in Kosovo in
general, and those of EULEX Kosovo in particular will have significant impacts at a
regional scale, and it makes the examination of the situation at local level all the
more relevant. It is beyond doubt that Kosovo needs efficient help to realize its
stated aim of building ‘a democratic, secular and multi-ethnic republic, guided by
the principles of non-discrimination and equal protection under the law’ (Kosovo
Assembly, 2008: 2), and in this respect the starting conditions are rather mixed,
than ultimately favourable.
On the positive side we may mention that both the US and the EU as an organi-

sation seem to be committed in helping the newborn country via various means
reaching from providing military aid to technical assistance. The fact that the tran-
sition turned out to be smoother than initially expected also contributes to raising
the chances of success: the absence of mass migration of Serbs from Kosovo may
indicate that those living in the south hope that this time Pristina will be able to
deliver on its promises1. On the negative side of the picture we find past experiences
about the implementation of ‘standards’ and the lukewarm reaction of the interna-
tional community as a whole to the declaration of independence2. Finally we may
mention another factor that definitely influences the chances of Kosovo to emerge
as a respected member of the international community and the presence of which
justifies providing state-building assistance to Pristina, namely the rather limited
experiences of Kosovar politicians in solving complex problems. As we saw, prior to
1999 Kosovo was stripped of its autonomy by MILOSEVIC in 1989/1990. Between
1999 and 2008 more and more authority was transferred to the PISG, but the per-
formance of these institutions has in many respects been less than satisfactory. Ac-
tually, during all these years Kosovar politicians mainly focused on the importance
of independence, and whatever problem emerged, they pointed to the lack of sover-
eignty as its cause. In this respect we can note that the limbo surrounding Kosovo’s
status surely created serious limitations on the development of the territory, but it
is definitely an exaggeration to state that this in itself rendered any progress on any
field – somehow by definition – practically impossible. The way I see it, it was partly
used as an excuse for the moderate achievements, and partly as a political instru-
ment to exert pressure on the international community to agree to Kosovo’s inde-
pendence. With a bit of malice, one may also say that progress was sabotaged to
reach this overarching goal: all the more so, since significant development would
have proven that independence is not a precondition of moving forward.
The strategy of focusing on the question of independence as a main root of prob-

lems proved to be successful so far, but it definitely had some disadvantages, insofar
as this issue eclipsed all the other major challenges which need to be faced now. As
a local analyst put it prior to the Kosovo elections in 2007: ‘Kosovo’s politicians

1 Obviously the situation is not that clear-cut: Serbs in the north have not migrated to Serbia
proper because they reject the declaration of independence altogether and hope that Prisitna’s
bid will fail in the end. We may also note that many Serbs who had the possibility to leave
Kosovo have done so prior to the declaration of independence, so a significant part of those who
‘chose’ to stay simply had no alternative.
2 By this we refer to the rather moderate pace at which countries recognise Kosovo’s
independence.
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have little to offer their electorate either in terms of policies or personalities’
(LIMANI, 2007). This observation underlines the importance of providing not only
financial or military, but also technical assistance to local politicians and decision-
makers as they try to find acceptable and effective solutions to problems that have
previously been ignored, but at least not adequately addressed. The adjectives ‘accept-
able’ and ‘effective’ should not be overlooked: to a large extent the greatest and most
imminent challenge Kosovo needs to face after the declaration of independence is the
integration of its minorities. Failure to do so would definitely result in stalling the
already slowed-down recognition process and would make Kosovars hoping for living
in a multiethnic, peaceful society realise that they ended up being stakeholders of a
frozen conflict which destabilises the whole region. Needless to say, successful so-
lution of this issue would with all probability result in an opposite outcome.
Taking this dimension of the question into consideration, we need to note that nei-

ther local politicians, nor the international administration as such can be proud of
their record. By this remark we are referring to the question of the so-called ‘Stan-
dards for Kosovo’, which have been created to provide an incentive for Kosovar politi-
cians to enhance their efforts aimed at – among others – transforming the segregated,
economically backward local society into a democratic and prosperous one1. The his-
tory of these Standards reveals that the victory Kosovar politicians gained by focusing
solely on the question of independence and eventually gaining it may in the end prove
to be a Pyrrian one. To keep a long story short, we can say that the Standards were
introduced under SRSG Steiner in 2002, with the aim of increasing the willingness of
Kosovars to cooperate with the UNMIK, by promising them that in case certain crite-
ria are met, the question of Kosovo’s status can be put on the agenda2. In principle it
seemed to be a good solution insofar as it simultaneously addressed the concerns of
both Kosovo Serbs – by emphasising that human rights must be respected and upheld
by Pristina – and those of Albanians, – by promising the launch of status negotiations.
Problems regarding the ‘standards’ arose during the implementation phase.
As time went on, it became clear that there was also some confusion within

UNMIK what the nature of these ‘Standards’ are, i.e. whether they should be looked
upon as a set of strict criteria, are they more akin to benchmarks, where more flexi-
bility can be applied upon interpretation, or are they mere guidelines which de-
scribed a desired end-state3. The wording of an UNMIK-leaflet suggests that these
are strict criteria, saying right at the beginning of the document that it ‘sets out the
standards that Kosovo must reach’ (UNMIK 2003: 3 – emphasis added). Neverthe-
less, reading through the publication one immediately sees that these requirements
are definitely overambitious – insofar as even some current EU-members would fail
to comply with all of them, let alone the poorest, war-torn part of an ex-socialist
country – and some are rather hard to measure in an unambiguous way.
This may partly be the reason that after some initial enthusiasm and first steps

taken to realise these standards, the reform-process in Kosovo slowed down and
eventually stalled. Another reason may have been that reaching an end-state out-
lined by the ‘standards’, would basically have required Kosovar society to undergo
radical transformations in all areas of life, which is obviously impossible not only in

1 For a short overview of the ‘Standards’ see: UNMIK (2003).
2 Hence the slogan: ‘Standards before Status’.
3 Interview with UNMIK-official, November 2007.
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the short –, but also in the medium-term. For a brief moment we may also assume
the impossible, and imagine a hypothetical case, where UNMIK and PISG working
shoulder to shoulder manage to bring around a Kosovo outlined in the ‘standards’
by the end of 2005. Should such level of development have been reached, Kosovo
would have needed to start negotiations with the EU regarding its eventual acces-
sion, and not with Belgrade regarding its future status1. The realisation of this
crushed Kosovar hopes for a quick start of negotiations, the ‘standards-process’
quickly lost credibility and desperation took the place of hopes2.
Facing this situation, the international community obviously needed to change its

policy, which to a large extent meant in fact the erosion of the ‘standards’. Not long
after the events of March 2004, KAI EIDE, Special envoy of UNSG Annan reviewed
the situation and in his report (Annan, 2004) suggested prioritising, and to a cer-
tain extent fine-tuning the ‘standards’ process. The aim of prioritising is to make
sure that efforts would not be fragmented in simultaneously trying to accomplish all
the standards, whereas that of a fine-tuning is to set more realistic and achievable
targets. On the question of what the most important areas should be, EIDE noted
that ‘After the March events, the initial focus must be placed clearly on return and
reconstruction, decentralization/local government, security and standards di-
rectly supporting such priorities.’ (Annan, 2004: 15).
In this respect we can note that the international community and the Kosovar soci-

ety clearly failed to deliver on their promises. After March 2004, the return-process
suffered a huge blow, and this large-scale inter-ethnic violence basically destroyed all
the momentum the return-process gained during previous years. So in short the re-
focusing of the ‘standards’ did not bring about any significant improvement, and in
his second report the special envoy needed to note that ‘There will not be any good
moment for addressing Kosovo’s future status. It will continue to be a highly sen-
sitive political issue. Nevertheless, an overall assessment leads to the conclusion
that the time has come to commence this process.’3 (ANNAN, 2005: 4)
The ‘standards process’ was not altogether forgotten of course, but the policy of

‘standards before status’ was definitely dropped. One may ask why we have dealt so
much with the ‘standards’ when the stated aim of this sub-chapter was to examine
what political implications may Kosovo’s independence have on Pristina. The point
I wished to make with this brief overview was that the international stewardship
may have hurt Kosovo’s cause, insofar as the policies applied by it may have had a

1 ‘Standard Nr. I.’ is ‘Functioning democratic institutions’; ‘Standard Nr. II.’ is ‘Rule of law’, saying
that ‘[t]here exists a sound legal framework and effective law enforcement, compliant with Euro-
pean standards. Police, judicial and penal systems act impartially and fully respect human
rights’ (UNMIK 2003: 7). ‘Standard Nr. V.’ is ‘Economy’, where it is stated that ‘[t]he legal frame-
work for a sustainable, competitive market economy is in place and implemented.’ (UNMIK
2003: 12). As we can see these ‘standards’ are not far from the Copenhagen Criteria, which is also
reflected by the fact that since October 2005 the ‘standards process’ and Kosovo’s European inte-
gration process are actually dealt with in the framework of a single action plan. (UNMIK 2006)
2 This desperation emerged to the surface from time to time and translated into violence against
local Serbian communities; the most intensive and well-known event having been the pogrom of
March 2004.
3 In this respect it is interesting to note that the second Eide report contains the same
argumentation as the one written by Ahtisaari, namely that although certain conditions have
not been met, political realities leave no choice but to move forward.



B. SZOLCSÁNYI: HISTORICAL, LEGAL AND POLITICAL DIMENSIONS OF THE KOSOVO CRISIS 87

perverted socialising effect. The history of the ‘standards’ – among other things –
sent a message to Kosovar politicians. A message that has said: it is acceptable if
they do not do their job, but direct all their energies on dealing with issues they are
not supposed to deal with. Furthermore, if they are impatient with the pace their
cause is advancing, violence is a useful tool to speed things up, and if the interna-
tional community sees that even after it has condemned the violence in various
statements, cooperation – neither with internationals, nor with Kosovo minorities –
is not to materialise, in the end it will accept ‘political realities’.
In this respect we may also note that Kosovo Albanians are not necessarily violent

by default of course, and the method of using violence and a moderate level of coop-
eration as an effective tool to advance their aim can also be looked upon as a lesson
the international community taught them. After all, the initial stance of Kosovo Alba-
nians at their recent quest for independence was that they would like to obtain it fa-
cilitating peaceful instruments and promoting democratic means. It was only after the
failure of this method – the most prominent supporter of which has been IBRAHIM
RUGOVA –, that the Kosovo Liberation Army gained widespread support among local
society. In my opinion, it is to a large extent the responsibility of the international
community if Kosovars came to see violence and segregation as – basically the only –
useful tool to achieve their aim. Now it will be all the harder to persuade them to re-
turn to the path they have somehow left when RUGOVA has become sidelined.
So, as a conclusion we can mention that there is definitely a need for providing

technical assistance to Kosovar politicians and decision makers, and EULEX Kosovo
has the potential of delivering this support on the field of rule of law. Obviously, it is
yet to be seen how this potential would materialise, but it is not hard to see that an
eventual failure would have serious repercussions throughout the region, and may
not only slow the enlargement process down, but could stall it for years. In a worst
case one may also imagine that ‘failure to deliver’ could also lead to the spread of
instability, insofar as a rather low level of rule of law in Kosovo would contribute to
the worsening of the situation on the ground, and that could contribute to the
situation deteriorating in Serbia proper, in Bosnia-Herzegovina or Macedonia.
In this respect the way the EU has been dealing with the Kosovo-issue does not jus-

tify high hopes. Member States spectacularly failed to forge a unified stance on the
issue of Kosovo’s independence after 17th February 2008, and on its ‘future status’
during the status talks, and although no Member State vetoed the launch of EULEX
Kosovo, the mission would definitely have a more favourable environment to carry out
its job if national capitals could agree on whether to look upon Kosovo as a sovereign
state, or rather as a breakaway province attempting to gain independence, but
whether or not it would be granted to it is an open question. In this respect Brussels
seems to hope that differences in opinions regarding the issue of recognition can be
overcome when it comes to operational, practical questions. It may well be of course,
but it is far from being automatic. It requires decision-makers to realise what is at
stake, evaluate the situation at least approximately the same way and be ready and
willing to make compromises for the sake of raising the effectiveness of the mission
– and of all other EU-activities, for that matter. The case of the Serbian SAA provides
an illustration that turf wars and lack of intra-EU coordination do not translate into
minor problems of policy implementation but may even result in derailment of the
whole integration process. Let us not hope it would come to that either in the case of
Serbia proper or Kosovo. For it is also our interest to stabilise the Balkans.
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ANNEX I

RESOLUTION 1244 (1999)
Adopted by the Security Council at its 4011th meeting, on 10 June 1999

The Security Council,
Bearing in mind the purposes and principles of the Charter of the United Nations,
and the primary responsibility of the Security Council for the maintenance of in-
ternational peace and security,

Recalling its resolutions 1160 (1998) of 31 March 1998, 1199 (1998) of 23 September
1998, 1203 (1998) of 24 October 1998 and 1239 (1999) of 14 May 1999,

Regretting that there has not been full compliance with the requirements of these
resolutions,

Determined to resolve the grave humanitarian situation in Kosovo, Federal Repub-
lic of Yugoslavia, and to provide for the safe and free return of all refugees and
displaced persons to their homes,

Condemning all acts of violence against the Kosovo population as well as all terror-
ist acts by any party,

Recalling the statement made by the Secretary-General on 9 April 1999, expressing
concern at the humanitarian tragedy taking place in Kosovo,

Reaffirming the right of all refugees and displaced persons to return to their homes
in safety,

Recalling the jurisdiction and the mandate of the International Tribunal for the
Former Yugoslavia,

Welcoming the general principles on a political solution to the Kosovo crisis
adopted on 6 May 1999 (S/1999/516, annex 1 to this resolution) and welcoming
also the acceptance by the Federal Republic of Yugoslavia of the principles set
forth in points 1 to 9 of the paper presented in Belgrade on 2 June 1999
(S/1999/649, annex 2 to this resolution), and the Federal Republic of Yugosla-
via’s agreement to that paper,

Reaffirming the commitment of all Member States to the sovereignty and territorial
integrity of the Federal Republic of Yugoslavia and the other States of the region,
as set out in the Helsinki Final Act and annex 2,

Reaffirming the call in previous resolutions for substantial autonomy and mean-
ingful self-administration for Kosovo,

Determining that the situation in the region continues to constitute a threat to in-
ternational peace and security,

Determined to ensure the safety and security of international personnel and the
implementation by all concerned of their responsibilities under the present
resolution, and acting for these purposes under Chapter VII of the Charter of the
United Nations,

1. Decides that a political solution to the Kosovo crisis shall be based on the general
principles in annex 1 and as further elaborated in the principles and other re-
quired elements in annex 2;

2. Welcomes the acceptance by the Federal Republic of Yugoslavia of the principles
and other required elements referred to in paragraph 1 above, and demands the
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full cooperation of the Federal Republic of Yugoslavia in their rapid implemen-
tation;

3. Demands in particular that the Federal Republic of Yugoslavia put an immediate
and verifiable end to violence and repression in Kosovo, and begin and complete
verifiable phased withdrawal from Kosovo of all military, police and paramilitary
forces according to a rapid timetable, with which the deployment of the interna-
tional security presence in Kosovo will be synchronized;

4. Confirms that after the withdrawal an agreed number of Yugoslav and Serb
military and police personnel will be permitted to return to Kosovo to perform
the functions in accordance with annex 2;

5. Decides on the deployment in Kosovo, under United Nations auspices, of inter-
national civil and security presences, with appropriate equipment and personnel
as required, and welcomes the agreement of the Federal Republic of Yugoslavia
to such presences;

6. Requests the Secretary-General to appoint, in consultation with the Security
Council, a Special Representative to control the implementation of the interna-
tional civil presence, and further requests the Secretary-General to instruct his
Special Representative to coordinate closely with the international security pres-
ence to ensure that both presences operate towards the same goals and in a mu-
tually supportive manner;

7. Authorizes Member States and relevant international organizations to establish
the international security presence in Kosovo as set out in point 4 of annex 2
with all necessary means to fulfil its responsibilities under paragraph 9 below;

8. Affirms the need for the rapid early deployment of effective international civil
and security presences to Kosovo, and demands that the parties cooperate fully
in their deployment;

9. Decides that the responsibilities of the international security presence to be de-
ployed and acting in Kosovo will include:
(a)Deterring renewed hostilities, maintaining and where necessary enforcing a

ceasefire, and ensuring the withdrawal and preventing the return into Kosovo
of Federal and Republic military, police and paramilitary forces, except as
provided in point 6 of annex 2;

(b)Demilitarizing the Kosovo Liberation Army (KLA) and other armed Kosovo
Albanian groups as required in paragraph 15 below;

(c) Establishing a secure environment in which refugees and displaced persons
can return home in safety, the international civil presence can operate, a
transitional administration can be established, and humanitarian aid can be
delivered;

(d)Ensuring public safety and order until the international civil presence can
take responsibility for this task;

(e) Supervising demining until the international civil presence can, as appropri-
ate, take over responsibility for this task;

(f) Supporting, as appropriate, and coordinating closely with the work of the in-
ternational civil presence;

(g)Conducting border monitoring duties as required;
(h)Ensuring the protection and freedom of movement of itself, the international

civil presence, and other international organizations;



90 EU WORKING PAPERS 2/2008

10.Authorizes the Secretary-General, with the assistance of relevant international
organizations, to establish an international civil presence in Kosovo in order to
provide an interim administration for Kosovo under which the people of Kosovo
can enjoy substantial autonomy within the Federal Republic of Yugoslavia, and
which will provide transitional administration while establishing and overseeing
the development of provisional democratic selfgoverning institutions to ensure
conditions for a peaceful and normal life for all inhabitants of Kosovo;

11. Decides that the main responsibilities of the international civil presence will
include:
(a) Promoting the establishment, pending a final settlement, of substantial

autonomy and self-government in Kosovo, taking full account of annex 2 and
of the Rambouillet accords (S/1999/648);

(b)Performing basic civilian administrative functions where and as long as re-
quired;

(c) Organizing and overseeing the development of provisional institutions for
democratic and autonomous self-government pending a political settlement,
including the holding of elections;

(d)Transferring, as these institutions are established, its administrative respon-
sibilities while overseeing and supporting the consolidation of Kosovo’s local
provisional institutions and other peacebuilding activities;

(e) Facilitating a political process designed to determine Kosovo’s future status,
taking into account the Rambouillet accords (S/1999/648);

(f) In a final stage, overseeing the transfer of authority from Kosovo’s provisional
institutions to institutions established under a political settlement;

(g) Supporting the reconstruction of key infrastructure and other economic re-
construction;

(h)Supporting, in coordination with international humanitarian organizations,
humanitarian and disaster relief aid;

(i) Maintaining civil law and order, including establishing local police forces and
meanwhile through the deployment of international police personnel to serve
in Kosovo;

(j) Protecting and promoting human rights;
(k)Assuring the safe and unimpeded return of all refugees and displaced persons

to their homes in Kosovo;
12.Emphasizes the need for coordinated humanitarian relief operations, and for the

Federal Republic of Yugoslavia to allow unimpeded access to Kosovo by hu-
manitarian aid organizations and to cooperate with such organizations so as to
ensure the fast and effective delivery of international aid;

13.Encourages all Member States and international organizations to contribute to
economic and social reconstruction as well as to the safe return of refugees and
displaced persons, and emphasizes in this context the importance of convening
an international donors’ conference, particularly for the purposes set out in
paragraph 11 (g) above, at the earliest possible date;

14.Demands full cooperation by all concerned, including the international security
presence, with the International Tribunal for the Former Yugoslavia;

15.Demands that the KLA and other armed Kosovo Albanian groups end immedi-
ately all offensive actions and comply with the requirements for demilitarization
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as laid down by the head of the international security presence in consultation
with the Special Representative of the Secretary-General;

16.Decides that the prohibitions imposed by paragraph 8 of resolution 1160 (1998)
shall not apply to arms and related matériel for the use of the international civil
and security presences;

17.Welcomes the work in hand in the European Union and other international or-
ganizations to develop a comprehensive approach to the economic development
and stabilization of the region affected by the Kosovo crisis, including the im-
plementation of a Stability Pact for South Eastern Europe with broad interna-
tional participation in order to further the promotion of democracy, economic
prosperity, stability and regional cooperation;

18.Demands that all States in the region cooperate fully in the implementation of all
aspects of this resolution;

19.Decides that the international civil and security presences are established for an
initial period of 12 months, to continue thereafter unless the Security Council
decides otherwise;

20.Requests the Secretary-General to report to the Council at regular intervals on
the implementation of this resolution, including reports from the leaderships of
the international civil and security presences, the first reports to be submitted
within 30 days of the adoption of this resolution;

21.Decides to remain actively seized of the matter.

Annex 1

Statement by the Chairman on the conclusion of the meeting of the G-8 Foreign
Ministers held at the Petersberg Centre on 6 May 1999
The G-8 Foreign Ministers adopted the following general principles on the politi-

cal solution to the Kosovo crisis:
• Immediate and verifiable end of violence and repression in Kosovo;
• Withdrawal from Kosovo of military, police and paramilitary forces;
• Deployment in Kosovo of effective international civil and security presences,
endorsed and adopted by the United Nations, capable of guaranteeing the
achievement of the common objectives;

• Establishment of an interim administration for Kosovo to be decided by the
Security Council of the United Nations to ensure conditions for a peaceful and
normal life for all inhabitants in Kosovo;

• The safe and free return of all refugees and displaced persons and unimpeded
access to Kosovo by humanitarian aid organizations;

• A political process towards the establishment of an interim political framework
agreement providing for a substantial self-government for Kosovo, taking full
account of the Rambouillet accords and the principles of sovereignty and
territorial integrity of the Federal Republic of Yugoslavia and the other countries
of the region, and the demilitarization of the KLA;

• Comprehensive approach to the economic development and stabilization of the
crisis region.
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Annex 2

Agreement should be reached on the following principles to move towards a
resolution of the Kosovo crisis:
1. An immediate and verifiable end of violence and repression in Kosovo.
2. Verifiable withdrawal from Kosovo of all military, police and paramilitary forces

according to a rapid timetable.
3. Deployment in Kosovo under United Nations auspices of effective international

civil and security presences, acting as may be decided under Chapter VII of the
Charter, capable of guaranteeing the achievement of common objectives.

4. The international security presence with substantial North Atlantic Treaty Or-
ganization participation must be deployed under unified command and control
and authorized to establish a safe environment for all people in Kosovo and to
facilitate the safe return to their homes of all displaced persons and refugees.

5. Establishment of an interim administration for Kosovo as a part of the interna-
tional civil presence under which the people of Kosovo can enjoy substantial
autonomy within the Federal Republic of Yugoslavia, to be decided by the Secu-
rity Council of the United Nations. The interim administration to provide transi-
tional administration while establishing and overseeing the development of pro-
visional democratic self-governing institutions to ensure conditions for a peace-
ful and normal life for all inhabitants in Kosovo.

6. After withdrawal, an agreed number of Yugoslav and Serbian personnel will be
permitted to return to perform the following functions:
• Liaison with the international civil mission and the international security
presence;

• Marking/clearing minefields;
• Maintaining a presence at Serb patrimonial sites;
• Maintaining a presence at key border crossings.

7. Safe and free return of all refugees and displaced persons under the supervision
of the Office of the United Nations High Commissioner for Refugees and unim-
peded access to Kosovo by humanitarian aid organizations.

8. A political process towards the establishment of an interim political framework
agreement providing for substantial self-government for Kosovo, taking full ac-
count of the Rambouillet accords and the principles of sovereignty and territorial
integrity of the Federal Republic of Yugoslavia and the other countries of the re-
gion, and the demilitarization of UCK. Negotiations between the parties for a
settlement should not delay or disrupt the establishment of democratic self-
governing institutions.

9. A comprehensive approach to the economic development and stabilization of the
crisis region. This will include the implementation of a stability pact for South-
Eastern Europe with broad international participation in order to further pro-
motion of democracy, economic prosperity, stability and regional cooperation.

10.Suspension of military activity will require acceptance of the principles set forth
above in addition to agreement to other, previously identified, required ele-
ments, which are specified in the footnote below.1 A military-technical agree-
ment will then be rapidly concluded that would, among other things, specify ad-
ditional modalities, including the roles and functions of Yugoslav/Serb person-
nel in Kosovo:
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Withdrawal
• Procedures for withdrawals, including the phased, detailed schedule and
delineation of a buffer area in Serbia beyond which forces will be withdrawn;

• Returning personnel
• Equipment associated with returning personnel;
• Terms of reference for their functional responsibilities;
• Timetable for their return;
• Delineation of their geographical areas of operation;
• Rules governing their relationship to the international security presence and
the international civil mission.

Notes
1. Other required elements:

• A rapid and precise timetable for withdrawals, meaning, e.g., seven days to
complete withdrawal and air defence weapons withdrawn outside a 25
kilometre mutual safety zone within 48 hours;

• Return of personnel for the four functions specified above will be under the
supervision of the international security presence and will be limited to a
small agreed number (hundreds, not thousands);

• Suspension of military activity will occur after the beginning of verifiable
withdrawals;

• The discussion and achievement of a military-technical agreement shall not
extend the previously determined time for completion of withdrawals.
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ANNEX II

Ethnic map of Kosovo1
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